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Proceedi ngs
1 THE COURT: W are back on the record in the
2 case of Cheyne et. al v. Hunkenoller. Mdtion sequence
3 nunbers 1, 2, 3.
4 Counsel, your appearances, please.
5 MR. LOFT: For the plaintiffs, Duane Loft from
6 Pal | as Partners joined by ny coll eague, Brianna
7 Si mopoul os.
8 M5. HOGGART: For the conpany Hunkenol | er,
9 Mal | ory Tosch Hoggart from AO Shearman together with ny
10 col | eague, Randal Martin.
11 THE COURT: CGood afternoon.
12 MR. ROSENBAUM  Zachary Rosenbaum for the
13 Redwood Hol ders defendants, along with Sophie Lipman.
14 MR. KRAUT: M chael Kraut of Mdrgan Lewis for
15 def endant BNY Mel |l on Corporate Trustee Services Limted.
16 THE COURT: Good afternoon, and thank you again
17 for your flexibility in returning today.
18 Unl ess there's anything else, M. Loft, | think
19 we' re back to you.
20 MR. LOFT: Thank you, your Honor. 1'mgoing to
21 respond briefly to the point made by counsel for the
22 trustee, and I'mgoing to limt ny remarks to the issue
23 of post EOD duties, mndful of the Court'S guidance at
24 the start of yesterday's hearing.
25 As the Court will be aware, under section 7.01
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of the indenture post-EOD duties arise upon an event of
default of which the trustee has received witten notice.
As the Court al so knows, on Septenber 20th, the trustee
received a notice of an event of default fromthe
plaintiffs.

Now, the trustee says, nevertheless, the trustee
did not at that time assune post-ECD duties because
several weeks prior, on Septenber 5th, they received a
wai ver .

Now, the issue with that argunent becones
evident if we | ook, again, at the waiver itself because
there are a nunber of issues that preclude reliance on
t hat wai ver even under a pre-ECOD standard and, therefore,
prevent it from denying the trustee post-EQOD duti es.

So, this is NYSCEF 76, exhibit H of the
trustee's nmotion. This is the purported waivers from
Septenber 5, 2024 and at the risk of repetition, the
principal issue with this waiver is that it |acked
aut hori zation fromanyone. W'Il|l see this as we page
t hrough the wai ver

Agai n, as we've pointed out in previous
exchanges, the waiver letter itself does not purport to
speak for a, capital H, Holder or capital H, Holders. It
does not on its face purport to have authorization from

the, capital H Holder or, capital H Holders and it does
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1 not purport to attach any authori zati on.

2 It says in the third paragraph fromthe bottom

3 on the first page: W're attaching, quote, holding

4 statenents annexed hereto as Annex B. Now, if you page

5 to Annex B, the holding statenents that appear in what

6 the trustee has attached to its notion, as what it

7 recei ved on Septenber 5th, are sinply brokerage

8 statenments from Col dman Sachs.

9 There is no docunent from EuroC ear, no docunent
10 fromdC ear Stream no docunent from any, capital H, Hol der
11 sayi ng anything, |let alone that the Redwood benefi ci al
12 owners have authorization. |In this nonent, Septenber 5,
13 2024, the waiver is being asserted, quote, in accordance
14 with Section 6.03 and so, the trustee cannot benefit from
15 the protections it would otherw se have under Section 9
16 of the indenture that we tal ked about yesterday.

17 There is no officer certificate attached to this
18 wai ver. There is no opinion of counsel attached to this
19 wai ver. So, the question is: Could the trustee rely, in
20 good faith and wi thout gross negligence, on a waiver on
21 Septenber 5th that did not attach any authorization from
22 any regi stered holder and did not purport to do so; and
23 we believe our conplaint adequately pleads gross
24 negl i gence and | ack of good faith under that standard.
25 That's all | have to say on the trustees
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1 i ssues, unless the Court has further questions.

2 THE COURT: Nothing further. Thank you,

3 counsel .

4 MR KRAUT: Your Honor, | don't think there's

5 anything that wasn't covered in yesterday's argunent or

6 our papers, which I know the Court is famliar wth.

7 Unl ess the Court has any questions for nme, we'll rest on
8 our argument from yesterday and pass the baton.

9 M5. HOGGART: |'Il assure the Court I'Il be

10 brief but not quite as brief as M. Kraut.

11 May it please the Court, Mallory Tosch Hoggart
12 wi th AO Shearman on behal f of the conpany Hunkenol | er

13 "1l address three points on rebuttal. First, the

14 argunment s about section 418. Second, the new argunent

15 that was presented in court yesterday concerning the

16 affect of Redwood's waivers and third, the affect of the
17 amendnment to Section 2.01.

18 M. Loft argued yesterday that Redwood woul dn't
19 consent to the renoval of Section 418 for free. W agree
20 that investors, typically, are self-interested actors.
21 Redwood coul d have had any nunber of reasons to want
22 Section 418 out, including, as your Honor noted
23 yest erday, because they were hoping to be able to be the
24 source of the conpany's financing and receive an up-tier
25 of their notes in exchange for that financing.
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1 At the end of the day, it doesn't matter why.

2 It does not nean that the conpany paid Redwood a quid pro
3 gquo or that the parties had already agreed to the June

4 transaction in April, which plaintiff's do not and cannot
5 pl ead, but even if this Court concludes that plaintiffs

6 have adequately alleged a quid pro quo, the outconme does
7 not change.

8 These cl ainms have to be dism ssed under Mte

9 and here's why. In that case, the First Departnent held
10 that even if plaintiff's allege a provision in the

11 i ndenture was breached because the conpany did the very
12 thing it was prohibited, that breach can be waived. The
13 | anguage on page 616 of the decision could not be nore

14 cl ear.

15 There is no viable claimfor breach, quote,

16 because any rights conferred under that provision were

17 not sacred rights and, thus, could be validly waived with
18 the consent of a npjority of |enders. Your Honor, that
19 reasoni ng applies with equal force to Section 418 and
20 every other breach that plaintiff's allege here.
21 It is for that reason, your Honor, that
22 plaintiffs raised yesterday a new theory to attenpt to
23 undercut the effective Redwood's waivers. They said, for
24 the first time in this Court, that the waivers cane too
25 early. Now, since | think we all agree, | have
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1 established that | care very nuch about words.

2 | want to |look at the actual |anguage of the

3 i ndenture which I acknow edge that M. Loft did not have
4 before himyesterday. The definition of a default is on
5 page 29. Capital D, Default, means any event which is or
6 after notice or passage of tine or both would be an event
7 of default, provided that any other event which requires
8 the satisfaction of a condition or determ nation

9 including as to materiality has been satisfied.

10 Your Honor, a default, any default occurs at the
11 tinme of the event, not when a note hol der issues notice,
12 not when it becones an event of the default, when the

13 event happens. The waivers in the supplenental indenture
14 were not prospective. They waived any possible defaults
15 that arose as a result of the anendnents affected by

16 t hose suppl enental indentures.

17 The Court in Mtel ruled that those were valid
18 and enforceabl e and that they negated any claimfor

19 br each.
20 Finally, your Honor, I will turn to the allege
21 breaches of Sections 2.01 (A and (B), the indenture.
22 You may be pleased to know |l will not take us on a forced
23 mar ch back through those terns but, instead, | wll
24 direct the Court's attention to the fourth suppl enent
25 i ndenture on page 3, which is Exhibit 4 to the affidavit
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1 and in support of the conpani es's notion.

2 That section, section 3(B) of the fourth

3 suppl enental indenture added a provision to Section 2.01
4 that reads: For the avoi dance of doubt, the notes

5 i ncluding the notes represented by the 2024 gl obal note

6 and the other notes issued under this indenture will be

7 treated, along with all other series of notes, as a

8 single class for the purposes of this indenture with

9 respect to waivers, anmendnents, and all other nmatters not
10 ot herwi se specifically distinguished.

11 The words of indenture permtted the conpany to
12 anend. The anendnents negated any potential clains that
13 plaintiffs have breached; and, if those didn't do it,
14 your Honor, the waivers did at the time the suppl enenta
15 indentures were admtted, and even if those didn't do it,
16 your Honor, the waivers that were issued in Septenber and
17 t he second set of waivers in the fall did.
18 Under Mtel, plaintiffs' clainms nust be
19 di sm ssed.
20 THE COURT: Ckay. |'ve got a few questions for
21 you.
22 So, taking a step back, and this is kind of the
23 advant age that we have for being able to digest
24 yesterday's argunent. Defendants' position is that the
25 up-tier in transaction was conducted pursuant to 9. 04,
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1 correct?

2 MS. HOGGART: That's correct.

3 THE COURT: So, plaintiffs' are saying: Wll,

4 there could be a cancellation and reassurance. |t could
5 be a redenption, all sorts of other things that are in

6 9. 04.

7 Setting all of that aside, walk me through the

8 transaction and why it would fit under 9.04, the

9 mechani cs, | nean.

10 M5. HOGGART: Sure. So, when we say

11 "transaction,” | guess | should probably start by

12 expl ai ni ng how the conpany thinks of that. There is the
13 financing, which has an entirely separate set of terns.

14 Plaintiffs are not challenging the finances itself, to ny
15 know edge, but I'msure M. Loft would correct ne on

16 that, but that is not the subject matter of this

17 [itigation.

18 In order to facilitate the financing, there were
19 amendnents that were nmade and those are under the fourth
20 suppl enmental indenture. Now, those anendnents included a
21 provision on conditionality that said: W're not
22 changi ng Section 610 unless the financing cl oses. None
23 of these other amendnents are happeni ng unl ess the
24 conpany gets the noney; and so, the fourth suppl enent al
25 i ndenture had to cone before there was a financing, and
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1 we had to have consent fromthe majority hol ders before
2 the fourth supplenental indenture could be affected.

3 After the fourth suppl enmental indenture was

4 affected, you'll note in the indenture itself, that al

5 of the changes that occurred were nmade in the indenture
6 itself.

7 Now, there are other separate notes and

8 docunments we attached, the 2022 gl obal note, the 2024

9 gl obal note. Those and the conparison are exhibits to
10 our notion but those docunents weren't changed by the

11 fourth supplenental indenture. They had to be changed
12 afterwards.

13 Because, as M. Loft noted, the change in

14 Section 610, the entire indenture is attached to the

15 notes and so is, effectively, part of the notes. So, in
16 fact, the terns changed for both the 2022 gl obal note and
17 t he 2024 gl obal note because the revisions in the

18 i ndenture carried through to each.

19 The reason that there had to be a 2024 gl obal
20 note i s because the paynent priorities were different and
21 so they couldn't remain under the same reason and so
22 that's how we cane to have a 2024 gl obal note that, as
23 your Honor noted yesterday, is the sanme in terns of the
24 paynment ternms and things like that are all the sane but
25 the paynent priority in Section 610, that's different.
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1 | hope that --

2 THE COURT: | guess what |I'mgetting at is we've
3 got a 2022 and then we go to 2024. Now, does it have to
4 be that that transition was a function of cancel one

5 rei ssue the other at the sane tinme so there is no gap in
6 time? Does it have to be that they' re anended, as you

7 state?

8 Because, you know, the mechanics matter here in
9 terns of what provision this falls under and |I' m not

10 convinced that it's got to be 9.04 particularly, whereas
11 you conceded yesterday, there's no reference to 9.04

12 anywhere. Right?

13 So, is it that the notes are redeened? | don't
14 really think they are but | think there is an argunent

15 that they' re cancel ed and rei ssued as a 2024 note.

16 Does that nmake sense?

17 M5. HOGGART: | do understand the question, your
18 Honor, and here is how | would answer it. 9.04 is in

19 pl ace for events just like this where you have a change
20 to the indenture that you then have to carry through to
21 the notes. | don't think -- so, that's what that
22 provision is designed to cover.
23 | don't think there's any question that when the
24 portion of the 2022 gl obal note was noved to the 2024
25 gl obal note, it didn't double the anount of noney that

LD

12 of 60




FTLCED_NEW YORK COUNTY CLERK 07/ 28/ 2025 12:18 PNV | NDEX NO. 659297/ 2024

NYSCEF DOC. NO. 196 RECEI VED NYSCEF: 07/ 28/ 2025
13
Proceedi ngs

1 was owed to Redwood.

2 THE COURT: It also didn't necessarily reduce
3 ei ther the principal.

4 M5. HOGGART: The principal is the sanme anount
5 and so that's why 904 is the provision because it wasn't
6 really a redenption. It wasn't an exchange for noney.

7 THE COURT: The conpany says it is an exchange.
8 M5. HOGGART: They do refer to an exchange and
9 if you |l ook at 904, 904 also refers to an exchange

10 because you' ve got to nove them sonehow.

11 So, | guess, nmaybe to bring what feels like a
12 very | ongw nded answer to conclusion, at the end of the
13 day, it candidly, doesn't matter whether the conpany is
14 right or plaintiffs are right. Qoviously, we agree with
15 our sel ves.

16 Having said that, even if this was an inproper
17 redenption that didn't redeem anything, that breach was
18 wai ved and it was wai ved enforceably under the waivers
19 that were provided. | knowl've listed thema |ot.
20 THE COURT: In order to get there, though, and
21 goi ng back to what M. Loft just said, | would have to
22 accept that a notion on a notion to dism ss that those
23 wai vers presented a valid authorization, correct?
24 M5. HOGGART: To rely on the waiver conponent,
25 yes, you woul d.
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1 THE COURT: (Ckay. So, sane concept of old

2 notes, new notes, additional notes, whatever we want to

3 call them but based on the wording of the indenture, are
4 we calling these new shares original? Are they the sane?
5 M5. HOGGART: They're the sane, your Honor.

6 Addi ti onal notes, although -- well, it's not spelled out
7 in the indenture, generally speaking. Additional notes

8 means when you're issuing new debt and | think we're all

9 agreed that this is the sanme debt regardl ess of whether
10 we di sagree about the | abels or the nechanics, the debt
11 is the sane.

12 So, | think I lost your question. | apologize.
13 THE COURT: That is what | was getting at.

14 M5. HOGGART: | did realize in responding to your
15 first question, and | knowthis is all in our papers, but
16 since you' ve asked it, | do want to underscore it, and

17 that is, there are a specific series.

18 Al of the things that plaintiffs allege

19 happened here, a redenption and the issuance of
20 additional notes, there are a series of specific steps
21 t hat have to be undertaken in order to do that. |It's
22 kind of Iike the sacred right concerning collateral.
23 It doesn't just happen, and it always calls to
24 mnd for me the approach in the pleading is |ike The
25 Ofice, like Mchael Scott, | declare bankruptcy. You
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1 can't declare redenption. There is a process that has to
2 happen for it and that is not alleged anywhere in the

3 conpl ai nt..

4 So, it's not as though we just skipped all the
5 steps. You don't have a redenption if they don't happen,
6 right?

7 THE COURT: Ckay. That's hel pful. Thank you.

8 M5. HOGGART: Thank you.

9 MR. ROSENBAUM  Good afternoon, your Honor.

10 Zachary Rosenbaum Kobre & Kim again, for the Redwood

11 Hol ders.

12 Barring any questions fromyour Honor, | also
13 have a few quick points to make; and if the Court stil

14 has it, I mght refer to the handy-dandy | owtech deck

15 that | handed out.

16 So, the first point | want to address is there
17 was an argunent nmade by counsel for the plaintiffs that
18 sonehow a wai ver under 6.03 is different than a waiver

19 under 9.02, and | think that is a msreading of this
20 i ndent ure.
21 Article 6 deals with events of default. Article
22 9 deals with anendnents and waivers and it's the Court's
23 undertaking here to read themin harnony, not di sharnony,
24 and if you |look at themtogether, in the section that
25 deals with default, 6.03 says that a najority-- and |I'm
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par aphrasing, that a majority can waive a default.

Then 9. 02 addresses how that m ght occur or does
occur. Under 9.02, in the lead-in and now I'mon slide
2, it doesn't just address anmendnents, supplenents, it
specifically says: Any default or conpliance with any
provi sions thereof, and it's that sane | anguage that then
i ncorporates or includes the perm ssive grant to the
trustee in 9.02 that says: In forrmulating its decision
on such matters described in 9.01 and the Section 9.02,
the trustee shall be entitled to require and rely
absolutely on such evidence as it deens necessary,
including, but not limted to, officer certificates.

So, that sane grant of authority to the trustee
that's in 9.02, clearly applies to 6.03 because they're
functionally one in the sanme. That's point A

Point B, let's go to the indenture itself and
9.02, this is actually a portion that is not in the
slides but | do think it's inmportant to reiterate. The
way this indenture works, and 9.02 works, any provision
or any breach or any default can be waived by a mpjority
except for those enunerated in A through K of the sacred
rights.

G says: Make any change therefore amend Section
4.12. It does not say 4.18. |If anyone, who's drafting

this indenture wanted that right, they had to put it in
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1 expressly, and the fact they put another portion, another
2 covenant in the sacred right under 4, Section 4, and not
3 that one is dispositive. A sinple ngjority can and, here
4 did, alter 4.18, full stop.

5 It goes further and says: Under | and, again

6 this is a sacred right, waive a default or event of

7 default with respect to nonpaynment of principal, prem um
8 or interest. It does not say default by violating

9 Section 4. 18.

10 So, the only way to read this indenture is that
11 a sinple mpjority can, and did, waive any alleged breach
12 of 4.18. | know your Honor is interested in the waivers
13 t hemsel ves.

14 THE COURT: Yeah, | am because, you know, first,
15 it certainly is a threshold issue here, as Ms. Hoggart

16 el uded to, and | think, based on your presentation

17 yesterday, and M. Locks's, | frankly-- just to kind of
18 avoi d the suspension, | don't know that | can nmake a

19 determ nation on a notion to dismss that the waivers
20 have the requisite authorization here.
21 | just don't think I can but |I'm happy for you
22 to respond to that, and, M. Loft, I will give you that
23 opportunity as well but that is certainly one of ny
24 hang-ups and | thought yesterday, kind of surgically
25 going through it with both sides was really hel pful but
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on a nmotion to dismss, | don't know how | can do it, but
maybe you' Il tell ne.

MR. ROSENBAUM |'m not going to go back through
intricacies of each of the docunents, C earStream
docunents because | think it will nunmb all of our mnds
but I will say this and it's slide 87, and | dealt with
it yesterday, and one reason |-- one place | think this
Court can ground itself in a notion to dismss is if the
wai vers weren't valid. They were, but, if they weren't
valid, neither was the notice of default by plaintiffs.

You cannot reconcile those two things because
the notices-- and without a notice of default, we're not
here. There is nothing to litigate, and if you | ook at
slide 8, this is the statenment of account, right. It's
got the sane title from Eurod ear as the Redwood
statenents of account and the only difference is that it
includes-- and I'Il read it.

It says: Upon request of our client, we,
furthernore, confirm So, they're just reconfirmng
what's already in their authorization, that in accordance
wi th paragraph A of section 5.3 1.3, and it continues of
t he operating procedures of the EuroC ear system we
aut hori ze our clients and/or the underlying benefici al
owners of securities held in EuroC ear systemto maintain

proceedi ng agai nst issuers and guarantors of these

LD

18 of 60

2024
2025

18




FTLCED_NEW YORK COUNTY CLERK 07/ 28/ 2025 12:18 PNV | NDEX NO. 659297/ 2024

NYSCEF DOC. NO. 196 RECEI VED NYSCEF: 07/ 28/ 2025
19
Proceedi ngs

1 securities.

2 That is actually only partially capturing what's
3 inthe rule itself which | think is really interesting.

4 So, again, as | said, it doesn't say you can notice an

5 event of default. It is not an authorization to do

6 anyt hing other than what the rules allow for except save
7 one thing, if you look at the rule and thankfully -- or

8 on the guideline. W put it in the sane slide. It says
9 alittle bit nore.

10 It says: W authorize you and/or the underlying
11 beneficial owner of such securities to maintain

12 proceedi ngs agai nst issuers, guarantors, and any ot her

13 parties. |If you go back to the | anguage of the letter

14 that was produced by the plaintiffs, it doesn't say "any
15 ot her parties.™

16 So, by virtue of their own docunent, the one

17 that they claimto have given themauthority to both

18 notice default and to bring this suit, they couldn't sue
19 my client. M/ client is neither the guarantor nor
20 issuer. It's a holder. So, the point I'mmaking is that
21 the --
22 Both sides, the plaintiffs and the Redwood
23 hol ders and the conpany are relying on the very sane
24 thing for the notice and for the waiver and, therefore,
25 if the Court were to find that there was a fact issue as
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1 to the waiver then there's no notice, and I think that is
2 the ultimte point.

3 "Il sit down after that.

4 THE COURT: Very hel pful. Thank you.

5 M. Loft, I do want to give you the opportunity
6 to respond to that point and also |'mgoing to ask you

7 the same question | asked your adversary which is wal k ne
8 t hrough what you believe and all ege the nechanics of the
9 transaction are such that 2.07, 2.11 those ot her

10 provi sions actually kick in.

11 MR, LOFT: First, with respect to the

12 aut hori zation issue, which is fresh in our mnd, | do

13 want to address the | ast point of how the authorization
14 that the plaintiffs have is very different.

15 Now, no matter what, this is an intensely

16 factual issue that is very difficult, if not inpossible,
17 to resolve at the pleading stage. In fact, | think it's
18 i mpossible. [If you | ook at docket 53, NYSCEF 53, which
19 we attach to our conplaint and which we cite in our
20 conpl aint as one of two bases for our authorization, it's
21 not just the letter from EuroC ear that we say gives us
22 authorization to file suit and to take all preconditions
23 to filing suit. It is equally that Eurod ear operating
24 rul es.
25 The EuroC ear rules on their own-- and there was

LD

20 of 60



(FTLED. _NEW YORK COUNTY CLERK 0772872025 12:18 PN | NDEX NQ. 659297/

NYSCEF DOC. NO. 196

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

RECEI VED NYSCEF: 07/ 28/

Pr oceedi ngs

a recent decision on this fromJustice Cohen in the BFAM
case where Justice Cohen relied, not only on the sane
statement of account letters that we have from Eurod ear
but equally on Section 5.3.1.3 of the EuroC ear rules to
uphol d authorization to file suit and take al
preconditions to filing suit.

5.3.1.3 begins: W wll not take any acti on,
any action, legal or otherwi se, to enforce your rights.
What that is saying right there, and we can take
di scovery on this, we can have a factual debate about
this at trial or sunmmary judgnent. What that is saying
right there, there's a del egation and authorization for
to you to do the things to enforce your rights.

We EuroCl ear are not going to do it, and to nake
that crystal clear, it then goes on to say: W authorize
you and/or the underlying beneficial owners. It's
speaking to the prine brokers. W authorize you, the
prime broker, and/or underlying beneficial owners of such
securities to maintain proceedi ngs agai nst issuers,
guarantors and, by the way, any other parties, it goes on
to say.

So, this would cover the trustee, contrary to
what M. Kraut told you yesterday and then in Subsection
D, it says: Once we issue the statenent of account, for

purpose of filing a claim we will do these things.
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1 We'I'l bl ock the security.

2 We say, again, subject to discovery and factua

3 di sputes, that that not only covers the commencenent of

4 t he proceedi ngs but, necessarily, all things that are

5 prerequisite to the commencenent of those proceedi ngs.

6 It has to and that includes the notice of default.

7 The statenents that Redwood received as

8 beneficial owners are just that. They're statenents.

9 They' re not authorizations. Redwood does not and cannot
10 seek to invoke 5.3.1.3 in the EuroC ear operating rules
11 and, not to repeat nyself, but just to step back fromthe
12 aut horization issue and address the conment fromthe
13 conmpany' s counsel about these prospective waivers.

14 First of all, the prospective waiver does not
15 exist in the indenture of that default. The section that
16 she read to you, she read the last part very, very

17 qui ckly but that is the part that matters. It's not a
18 default until certain preconditions have been satisfied,
19 and, in the case of default, they need to be noticed by
20 30 percent of holders that precondition is the notice of
21 the 30 percent hol ders.

22 So, that event doesn't becone a default until
23 t hat happens, but just stepping back, if supplenental

24 i ndenture nunber two was the product of a violation of
25 t he paynent for consent clause, then suppl enental
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i ndenture nunber two is invalid; and on a coll apsing
basis, the January supplenental indenture to effectuate
the up-tiering were also violations of the paynent
consent cl ause, then how can it be that any of the

wai vers in the supplenmental indentures are valid if this
-- if every other aspect of the supplenental indenture
was valid for breach of paynment for consent clause?

Just stepping back, that is an independent basis
to invalidate those waivers even before reaching the
aut horize issue.

So, just lastly, your Honor, on the mechanics,
the one thing that we don't have in the record right now,
and this is very inportant to understandi ng the mechanics
of this transaction, is howit was that Redwood, as
beneficial owners, actually canme to be subscribed into
t he new 2024 gl obal note.

We see references in the authentication order to
the trustee or the registrar awaiting instructions as to
t he beneficial owners who will come to be allocated
beneficial interests in this newinstrunent. W don't
have those. So, that really makes it difficult to
assess, certainly, at a pleading stage whet her an
exchange occurred, whether a redenption occurred, what
occurred.

VWhat we do know is that there was a 2022 note
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1 and then there was a new note issued, a 2024 gl obal note,
2 and one was not exchanged for the other. Under our
3 reading of 9.04, by its plain terns, it only allows for
4 t he exchange of the old note for the new note. That
5 di dn' t happen.
6 The conpany has tried to create what we believe
7 is a vision that sonme other so-called Redwood notes were
8 exchanged under 9.04 but that's just not how,
9 mechani cal ly, this happens. There is only a global note
10 and then there are beneficial interests in that gl obal
11 not e.
12 A new note was issued with the 2024 note.
13 Sonehow, we don't know, Redwood cane to have benefici al
14 interests in that new instrunent and, as your Honor
15 pointed out, there will be a lot of discovery that needs
16 to be taken on the nechanics of this in light of the June
17 notice announcing this transaction, which said: In no
18 uncertain ternms, participating note holders, that is
19 Redwood, have exchanged their SSN at par into a new
20 first-out tranche. That is not 904.
21 That is an exchange, possibly a redenption. W
22 don't know until we see the nechanics.
23 THE COURT: Thank you, M. Loft. GCkay. It's
24 2:36. Gve us ten mnutes and I'lIl be ready to issue a
25 deci sion. Thanks very nuch.
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1 (Recess taken.)

2 THE COURT: We're on the record. The Court is

3 prepared to issue a decision and ruling with respect to

4 notion sequence 1, 2, 3.

5 Let ne start by thanking counsel for your

6 subm ssi ons, oral advocacy, and your flexibility in

7 returning today. It was truly a pleasure. So, thank you

8 for that.

9 The parties do not dispute that the heartl and of
10 this action is the de-prioritization of the plaintiffs’
11 interests and that those interests, rights, and duties
12 are governed by a highly negotiated and sophi sticated
13 i ndent ure agreenent.

14 Plaintiffs allege that through a series of

15 amendnent s, defendants Redwood and Hunkenol | er

16 ef fectuated the up-tiering transaction in violation of

17 certain ternms of the indenture. Plaintiffs concede that

18 t he purpose, however, of the transaction was to inject 50
19 mllion Euros in financing into the conpany, which was

20 obt ai ned from Redwood.

21 Plaintiffs allege eight causes of action that

22 the Court categorizes as foll ows:

23 First, with respect to the declaratory judgnment
24 agai nst defendant Hunkenoller, that essentially seeks the
25 declaration as to the parties rights and obligations
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1 related to Section 9.02c and h, 6.03, 6.06, 4.18, 2.01

2 and/or 2.11 and 2.07 and 3.02 of the indenture.

3 Second, are the contract or quasi-contractual

4 claims of breach of contract agai nst Hunkenol | er for

5 violation of follow ng sections of the indenture 9.02c

6 and h, 2.01, 3.02, 4.18, 2.11 and 2.07.

7 The breach of inplied covenant of good faith and
8 fair dealing agai nst defendant Hunkenol |l er and the breach
9 of contract clains against BNY Mellon as the indentured
10 trustee.

11 Finally counts 4, 5, 6 are fraudul ent transfer
12 clainms for intentional or constructive fraudul ent

13 transfer under New York DCL 273, 274 or in, the

14 alternative, Dutch civil code, Articles 340(1) or 345.

15 For the reasons, as the Court will set forth,

16 the Court grants notion sequence nunber 1 and di sm sses
17 t he breach of contract claimagainst defendant BNY

18 Mel 1 on. The Court grants notion sequence nunbers 2 and 3
19 to the extent of dismssing counts 4, 5, 6, 7 against
20 def endants Hunkenol | er and Redwood and counts 1 and 3
21 agai nst def endant Hunkenol | er.
22 Starting with the declaratory judgnent cause of
23 action, the declarations that plaintiff seek in count 1
24 are duplicative of the breach of contract clains asserted
25 in count 2 which necessarily inplicate the question of
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1 whet her the waivers are valid under Section 6.03 and

2 whet her the no action clause precludes the suit under

3 Section 6. 06.

4 The question of whether the up-tiering

5 transaction is invalid and whether the suppl enental

6 i ndenture nunbers 2 and 4 and the 2024 gl obal note as

7 wel | as Redwood's purported waivers of defaults and

8 counter-direction to the indenture trustee necessarily

9 require interpretation of the parties' rights and duties
10 under the contract.

11 Plaintiffs' claimfor declaratory judgnent is,
12 t herefore, nonviable where, in particular, it's

13 unnecessary and i nappropri ate because plaintiffs have an
14 adequate alternative renedy in another form of action

15 such as breach of contract. See Apple recs, Inc. V.

16 Capital Recs, Inc., 137 AD2d 50, 54 fromthe First

17 Departnent 1988.

18 Accordingly, count 1 of the first amended
19 conpl aint for declaratory judgnment is dism ssed.
20 Wth respect to the breach of contract claim
21 agai nst defendant BNY Mellon, plaintiff alleges witten
22 notice of default was provided to the trustee on
23 Sept enber 20th of 2024. See the conplaint at paragraph
24 111(c).
25 Accordingly, plaintiffs' duties under the
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1 i ndenture prior to Decenber 20, 2024 are governed by

2 Section 7.01(ii)(A) and (B) which bind the trustee to

3 performonly the mnisterial duties as specifically set

4 forth in the indenture and nothing nore.

5 Absent a showi ng of gross negligence, wllful

6 m sconduct, or fraud, the trustee is entitled

7 conclusively to rely, as to the truth of the statenents

8 and correctness of the opinions expressed therein, upon

9 certificates or opinions furnished to the trustee and

10 conformng to the requirenents of this indenture.

11 In fact, 7.02(ii) specifically entitles the

12 trustee to conclusively rely and, "be fully protected in
13 relying on any docunent believed by it to be genuine and
14 to have been sign or presented by the proper person.”

15 Accordingly, the indenture explicitly excul pates the

16 trustee fromany duty to investigate and states: "The

17 trustee need not investigation any fact or matters stated
18 in the docunent."

19 The Court does not countenance plaintiffs
20 attenpt to manufacture duties beyond what the parties
21 agreed to in the indenture agreenent. The trustee was
22 entitled to rely upon the officers' certificates and
23 opi ni ons of counsel for the second, third, and fourth
24 i ndentures delivered in accordance with Section 12.02.
25 See NYSCEF 69 through 74, as well as the authentication
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1 order in the Septenber 2024 waiver filed at NYSCEF

2 docunment nunbers 75 through 77.

3 The conpl aint does not allege any conduct on the
4 part of the trustee that renotely approaches bad faith or
5 gross negligence. See Eaton Vance, the First Departnent
6 case from 2019, 99 NYS3d 28, 30.

7 Wth respect to the Novenber 2024 wai ver and

8 counter direction, the trustee was under no obligation to
9 investigate the validity of these docunents and, in fact,
10 there is no allegation that the trustee knew or coul d

11 have known of the purported breaches associated with the
12 up-tiering transaction or transactions.

13 Based on M. Loft's argunent today, even if the
14 Court were to consider the Septenber 2024 wai ver under

15 t he heightened duty, the conplaint still fails to allege
16 gross negligence on behalf of the trustee. Accordingly,
17 the Court grants notion 1 and dism sses count 8.

18 " mnow going to turn to the breach of contract
19 cl ai s agai nst defendant Hunkenoller. So, here, let ne
20 start by addressing the threshold issues of standing and
21 wai vers.
22 Wth respect to the no-action clause, the Court
23 determ nes that the no-action clause at Section 6.06(E)
24 does not bar plaintiffs' clains where the Court cannot
25 determ ne, at this stage, that the Novenber 19, 2024
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1 counter-direction was valid because the conpl ai nt
2 sufficiently alleges that there was an i nadequate
3 aut hori zation froma regi stered hol der of the notes, and
4 there's no irrefutable evidence to the contrary. See the
5 first anmended conplaint at paragraph 118.
6 Wth respect to the waivers and the
7 counter-direction, likew se, plaintiffs have sufficiently
8 pl ed that the waivers and counter-direction were
9 unaut hori zed by the regi stered hol ders and, therefore,
10 i nval i d.
11 As M. Loft argued, based on the purported
12 wai vers, a holding statenent, or confirmation of a
13 hol ding is not the equival ent of an authorization. Here,
14 Redwood sent the trustee two waivers of alleged default,
15 the first on Septenber 25, 2024. The Court refers to
16 NYSCEF Document 76, which we reviewed today, which
17 contains only a Gol dman Sachs brokerage statenent and
18 does not provide any docunent from O ear Stream or
19 EuroStream |et alone-- sorry. O EuroC ear. Excuse ne.
20 Let alone, purports to provide an authorization.
21 The second was the Novenber 19, 2024 waiver
22 which is riddled with the sane i nadequaci es. The
23 Novenber |letter also saw Redwood issue a
24 counter-direction to the trustee that ordered trustee not
25 to seek renedi es agai nst Hunkenol | er.
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Plaintiffs argue that Redwood needed, but
failed, to get authorization fromthe hol ders, either
EuroC ear or CearStream Redwood clains that Eurod ear
and CearStream s issuance to trustee of certificates of
hol di ng confirmed Redwood' s ownership for each amendnent
and, therefore, is valid pursuant to 2.1(b).

However, the Court credits the argunments nmade by
plaintiff that the counter-direction letter presents only
a certificate of holding and does not claimto authorize
Redwood as a holder to issue the counter-direction.
Accordingly, the Court determnes at this stage that the
counter-direction is inadequate to confer the requisite
aut horization and, therefore, underm ned the no-action
cl ause.

Turning now to the actual up-tiering transaction
and whether it inplicates breaches of the indenture.

Here, as evident by ny questions today on the record, the
Court cannot determine, at this stage, exactly how this
up-tiering transaction was carried out and structured.
Was it pursuant to anendnent to the notes pursuant to
Section 9.04, as defendant Hunkenol |l er maintains, or for
which there is no reference whatsoever in the

cont enpor aneous docunents that the Court presently has
before it?

Was it the issuance of additional notes under
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Section 2.1, the cancellation and re-issuance of notes
under Section 2.11, the exchange of notes under Section
2.1 or, perhaps, the redenption or repurchasi ng of notes
under Section 3.02?

The Court sinply cannot resol ve these questions
as a matter of law at this juncture and plaintiffs have
sufficiently pled that it is possible that the
transaction could inplicate certain of these or a
conbi nati on of these provisions.

Starting with Section 4.18, that Section does
enpl oy broad term nology. It states: The issuer and
restricted subsidiaries will not directly or indirectly
pay or cause to be paid any consideration to or for the
benefit of the holders for or as an inducenent to any
consent, waiver or amendnment of any of the terns or
provisions of this indenture or the notes, unless such
consideration is offered to be paid and is paid to al
hol ders that consent, waive or agree to anmend in the tine
frame set forth in the solicitation docunents relating to
such consent, waiver or agreenent.

The parties do not dispute that the renoval of
Section 4.18 was necessary to effectuate the up-tiering
transaction. The Court determines that is plaintiffs
have sufficiently alleged that the renoval of 4.18 itself

could constitute a violation of four 4.18 if it's
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ultimately established that it was part of the up-tiering
transaction, whether as a form of any consideration,
directly or indirectly, or to induce consent, waiver or
anendnent. See the first anended conpl ai nt at paragraphs
43 and 52.

Now, as the Court did indicate during ora
argunent yesterday, these allegations do seemlight,
however, to the extent the plaintiffs' allegations that
the renmoval of 4.18 is part in parcel of an agreenment to
ef fectuate the transaction, they nust survive at the
notion to dism ss stage.

| ndependently, the Court al so considers the
application of the collapsing doctrine and determ nes
that, at this stage, plaintiffs have sufficiently pled
that the following factors mlitate in their favor: The
renoval of 4.18 and the bal ance of the transaction
i nvol ve the sanme parties with know edge of each step of
the transaction and for the same purpose to effectuate
the up-tiering.

Furt her, defendants do not contest that the
renoval of 4.18 was necessary to execute the up-tiering
such that it was a necessary step or condition to the
transaction. Certainly, as defendants argue, the

tenporary connection is relevant but not dispositive at

this stage.
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1 Now I'mgoing to turn to Sections 2.01 and 9. 02.
2 Plaintiffs have sufficiently alleged that the 2024 gl oba
3 note coul d be deened as an additional note under Section
4 2.01 because there is a substantial discrepancy in

5 paynment priority. See the first anended conplaint at

6 par agr aph 56.

7 The Court observes that substantially identical,
8 whi ch are the specific words used in 2.01, is an

9 undefined termand it would seem possi ble that a change
10 in paynent priority deens the notes as substantially

11 dissimlar. Due to this anmbiguity as to whether the 2024
12 gl obal note is substantially identical to the 2022 note,
13 the Court cannot foreclose the possibility that the 2024
14 note is, in fact, an additional note under Section 2.01.
15 Because there is a question of whether the new
16 notes are additional notes or part of the same series of
17 notes, that necessarily inplicates Section 9.02 and the
18 validity of the consents provided in connection with the
19 suppl enmental indentures at 2 and 4.
20 Turning to sections 2.07 and 2.11. The Court
21 determ nes that, again, it is possible that the
22 transacti on was an exchange of notes under Section 2.07
23 whereby the original notes were exchanged sinul taneously
24 for the 2024 gl obal notes.
25 Logically, the transformation or transition
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this remains to be seen, it's the need for discovery,
fromthe 2022 to 2024 notes has to happen simultaneously
so there's no gap. Accordingly, the value could not have
been reduced to zero. | refer to Section 9.02c which
"1l get to nonentarily.

So, that necessarily inplies that the origina
notes coul d have been cancel ed under Section 11, 2.11
whi ch def endants do not dispute that the notes were
cancel ed but purport that they were cancel ed pursuant to
Section 9.04 which, essentially, allow for the
cancel lation of the notes that are delivered for
exchange.

Further, as alleged at paragraph 59 of the first
anended conpl ai nt, the conpany's public statenents
indicate that "the participating note hol ders have
exchanged their SSNs into a new first-out tranche and
the annual report reiterates that Redwood exchanged their
not es.

Accordingly, with respect to Section 3.02,
however, the Court determ nes that plaintiffs have not
all eged that this transaction involved a redenption as
set forth under Article IlIl of the indenture, including
with respect to issuing specific notices, certificates,
and paynent.

Def endants correctly point out that the

LD

35 of 60

| NDEX NO. 659297/2024
RECEI VED NYSCEF: 07/28/2025

35




| NDEX NO. 659297/2024

NYSCEF DOC. NO. 196 RECEI VED NYSCEF: 07/28/2025

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pr oceedi ngs

conpl ai nt does not allege that any of these events
occurred. Further, there's no allegation that the notes
were tendered or that the relationship with Redwood was
t er mi nat ed.

|"mnow going to turn to Section 9.02c and h.
As the Court indicated at the outset in this case, the
Court does not believe that this case presents a sacred
rights case. Rather, the Court cannot determ ne, based
on the clear provisions in Section 9.2c and h that the
up-tiering transaction violated plaintiffs' sacred rights
or any other sacred rights nenorialized in indenture.

Prelimnarily, the key provisions that
facilitated the up-tiering transaction of 4.18 and 6. 10,
are not sacred rights, and consistent with Mtel and
Quadrant, if plaintiff wanted to include ratabl e paynent
priority as a sacred right, they could have agreed to do
Sso.

The Court cannot expand the sacred rights beyond
what the parties contracted to, and nothing in 9.02
refers to rights attaching to those hol ders adversely
af fected, whereas the parties did intentionally use that
| anguage el sewhere in the indenture such as at Sections
4.04,4.07, 4.11, just as exanple.

Wth respect to 9.02c, plaintiffs have not

sufficiently alleged that the principal bal ance of the
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1 notes was reduced in connection with the up-tiering

2 transaction for the reasons as previously discussed and

3 with respect to, at a mninum the allegation that the

4 transaction involved an exchange of notes.

5 Wth respect to 9.02h, likew se, plaintiffs have
6 not alleged that the transaction rel eased coll ateral and
7 the allegations thereto at paragraphs 75 and 76 of the

8 conpl ai nt are specul ati on.

9 Here, the secured original notes still were

10 secured by and had access to the collateral pool, albeit
11 on a subordi nated basis. The Court also refers to Mte
12 whi ch forecloses plaintiffs' argunment that the

13 transaction could have the effect of a rel ease.

14 Utimtely, as it relates to 9.02c and h, the

15 up-tiering transaction did not affect the anount

16 out st andi ng under the notes, rather it inpacted only the
17 prioritization of interest under Section 6.10 which is

18 not a sacred right.

19 Accordingly, the Court denies defense notion to
20 dism ss as to the breach of contract clains brought under
21 Sections 2.01 and 9.02 as related to whether the consents
22 are valid, 4.18, 2.07 and 2.11. The Court grants the
23 notion to dismss to the extent that the Court dism sses
24 the breach of contract clains brought pursuant to
25 Sections 3.02, 9.02c and 9. 02h.
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1 |"mnow going to turn to the breach of inplied

2 covenant of good faith and fair dealing claim The Court
3 determ nes that the breach of inplied covenant claim

4 shoul d be di sm ssed based on the clear application of

5 Mtel. The indenture is of a "bespoke agreenent" as

6 Justice Schecter put it, negotiated by sophisticated

7 parties, containing specific and detail ed provisions that
8 formthe basis of the terms of the contract al one.

9 Every action challenged by plaintiffs was

10 undertaken pursuant to specific provisions in the

11 i ndenture, and plaintiffs cannot use an alternative

12 theory "to create new duties that negate the specific

13 rights under a contract.” That's from Ri chbell Info.

14 Services v. Jupiter Partners 309, AD2d 288, 302 fromthe
15 Fi rst Departnent 2003.

16 Now, the fraudulent transfer clains. Plaintiffs
17 all ege that the conpany required a capital infusion and
18 that the purpose of the up-tiering transaction was to

19 directly address the need for additional liquidity,
20 consistent with the conpany's public statenents, since
21 the first anended conplaint at paragraph 39, 41 and 103.
22 In fact, plaintiffs endeavored to negotiate with
23 the conpany "toward a new noney transaction.” That's from
24 the conplaint at paragraph 42. Consistent with the
25 decision in Mtel where the conplaint pleads that the
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pur pose of the transaction was a 50 mllion euro capita
infusion into the conpany, that can hardly be indicia of
fraudul ent intent even where the transaction nay have
favored certain | enders over others.

Further, the conplaint does not sufficiently
al | ege ot her badges of the fraud under DCL 273 that woul d
overcone this common sense concl usion: The purported
transfer or obligation was not to an insider. The
transaction was disclosed, although the Court concedes
t he anendnents predating the June 2024 announcenent were
not publicly disclosed but the fact of the need for a
capital infusion was certainly known to the plaintiff as
all eged in the conplaint.

Val ue of consideration was reasonably equival ent
to the value of the asset transferred or obligation
i ncurred, nmeaning the conpany received cash for debt in
t he same anmount. See Board of Managers of Love
Condom niumyv. Gateway |V, 169 AD3d 617, 618 fromthe
First Departnent of 2019.

As to the claimfor constructive fraudul ent
transfer, the conplaint does not sufficiently allege the
conmpany was insolvent at the tine or becane insolvent as
a result of the transaction other than in purely
concl usory ternmns.

Wil e insolvency is ordinarily a question of
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1 fact, here the conplaints pleads in wholly conclusory

2 termthat "the conpany was insolvent at the tine of the

3 up-tiering." Paragraph 18. "By the tinme of the

4 up-tiering, the conpany was insolvent, a fact obvious to
5 bot h the conpany and Redwood." Paragraph 103.

6 "The conpany was insolvent at the time of the

7 up-tiering." Paragraph 171. Consistent with the Court's
8 finding In Re Nanobeak Bi otech, Southern District of New
9 Yor k Bankruptcy Court applying DCL 273 and 274,

10 plaintiffs' conclusory allegations that the conpany was
11 or becane insolvent are insufficient to allege or

12 otherwi se trigger a presunption of insolvency. The cite
13 for that is 656 B.R 350, 364 Bankruptcy Court Southern
14 District, 2024.
15 Li kewi se, the fraudul ent transfer clains under
16 Dutch | aw fail because the conplaint does not
17 sufficiently allege that Dutch | aw applies to these
18 cl ai ns.
19 Plaintiffs concede that this action is distilled
20 to the de-prioritization of their interest in violation
21 of certain provisions of the indenture and, accordingly,
22 the action sounds in a breach of contract claimunder the
23 indenture. It's undisputed that the indenture contains a
24 choi ce-of -1 aw provi sion at Section 12.07 which states
25 that the indenture and the notes and rights and duties of
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1 the parties thereunder shall be governed by and construed
2 in accordance with the laws of the State of New York
3 Accordingly, the parties explicitly agreed, in
4 broad ternms, that New York |aw woul d govern the terns of
5 the indenture. Whether a choice-of-law provision applies
6 totort clainms is a question of the provision's |anguage.
7 Consistent with the First Departnent's ruling in
8 Capital Z Financial Services V. Health Net 840 NYS2d 16,
9 23 fromthe First Departnment 2007, "while a
10 I imted-choice provision may not apply to determ ne
11 clainms of fraud, the challenged clains here fall squarely
12 within the broad term nol ogy used in the choice-of-Iaw
13 provi sions as was the circunstance in Capital Z.
14 Plaintiffs' clains require a construction of the
15 terns of the indenture. For exanple, the paynent
16 waterfall, the paynents for consent provision and,
17 ultimately, the interpretation and enforcenent of the
18 rights and duties of the parties thereunder
19 And while it maybe the case that such a finding
20 is rare, that is of no consequence where the plaintiffs
21 clainms necessarily require the interpretation of the
22 parties' rights and obligations under the indenture.
23 Even setting aside the choice-of-1aw provision,
24 however, the anended conplaint alleges that New York is
25 the locus of a significant portion of the acts that
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1 constituted the up-tiering, including all, or nearly all

2 the actions taken by Redwood. For exanple, see the first

3 anended conpl ai nt at paragraphs 157 and 169 and

4 plaintiffs plead their tort clains primarily under New

5 York aw. See the conplaint at paragraphs 155 through 61

6 and 167 through 73.

7 The Court agrees with Redwood's argunent that

8 "plaintiffs thus nake clear that they expect New York | aw

9 to govern the defendant's conduct, and there is no

10 unfairness in holding themto that expectation.” From

11 Redwood' s brief at page 23 NYSCEF 93.

12 Accordingly, the Court grants notion sequence
13 nunbers 2 and 3 to the extent of dism ssing counts 4, 5,
14 6 and 7.
15 kay, thanks very much, everyone. Wth that,
16 counsel, if you' d obtain a copy of today's transcript and
17 file it on NYSCEF in 30 days. W'Ill issue a short form
18 order today that sets forth the Court's ruling.
19 One nore item| believe we still need to address
20 is with respect to the discovery issue in the parties
21 pre-notion letters. Let ne pause there.
22 | s anything el se on the notions? Okay, |'ve got
23 them So, let ne first hear nmaybe from M. Rosenbaum
24 MR. ROSENBAUM M clients were just dism ssed
25 fromthe case, but I'll argue this, nonethel ess.
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1 THE COURT: Well, it's your letter. That is why
2 | turned to you

3 MR. ROSENBAUM Why don't | go to the podi um

4 then. Good afternoon. Zachary Rosenbaum for the Redwood
5 hol ders. W submitted a pre-notion letter to seek the

6 Court's permission to file a notion to conpel.

7 | know sonetines these issues are resol ved

8 wi t hout the necessity of a nmotion. So, ['Il just walk

9 t hrough, and | think your Honor's ruling just a few

10 nonent s ago underscores why this discovery is

11 particularly relevant for discovery purposes.

12 Both we and counsel for the conpany when we

13 issued a witten discovery request to the plaintiffs,

14 anong them were requests for discovery or docunent

15 di scovery on consents, waivers, and simlar

16 aut hori zations that these three plaintiffs have obtai ned
17 or utilized in functionally simlar transactions; and as
18 we see here, that can run the ganut of consents to

19 amendments. That can include waivers. That can include
20 counter-directions.
21 As we saw in UVB, it can include replacing
22 trustees. These things happen all the tinme. The three
23 plaintiffs are active in this nmarket, and | have little
24 doubt that they have, as we even see fromtheir notice of
25 default, that give instructions quite often.
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1 Particularly now that the Court has found fact issues

2 with respect to the waivers, particularly, and the

3 counter-directions, 1'lIl go back to-- think I have it.
4 Section 2.1(b) of the note terns that are appended to the
5 i ndentures; and the indentures and note terns conprise

6 the parties' agreenent, and this was touched on during

7 t he argunents yesterday.

8 A part of that-- and it's slide four, in case

9 your Honor wants to pull my deck back up, but in addition
10 to the language that | referred to yesterday dealing with
11 any witten certification proxy or other authorizations
12 furnished by EuroCl ear or ClearStream it continues. It
13 says: O inpair as between EuroC ear or C earStream and
14 t he respective agent nenbers, the operation of customary
15 practices thereof governing the exercise of rights of
16 hol ders of a beneficial interest in the global note.
17 And now that we've gotten through the notion to
18 dism ss stage, I'"'mkeenly interested to see what the
19 files of the plaintiffs reflect on this subject matter,
20 and | think it would bear heavily on, ultimtely, the
21 Court's assessnent of what m ght be customary practices
22 in this market.
23 | find it interesting and telling that the
24 plaintiffs are fighting as nmuch as they have. They're
25 not giving us this. It nmakes nme think they have exactly
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1 what we expect, which is that they provide consents and
2 waivers in a simlar fashion all the tinme but we won't
3 know that until we get this discovery.
4 So, given the quite liberal rules of discovery,
5 and | don't think the rules of discovery would have to be
6 so liberal for this to be relevant, and we cite several
7 cases on this, the rel evance of custom and practice and
8 the use of evidence fromother transactions to establish
9 or not establish customer practice, which happens quite
10 often for purposes of discovery, | actually think this is
11 a pretty easy call, but that is up to your Honor
12 So, that's the reason that we put that letter
13 in. | would hope that we would avoid notion practice on
14 this subject but I know there was a contra-letter from
15 plaintiffs.
16 THE COURT: Thank you.
17 MR. LOFT: Thank you, your Honor. Cbviously,
18 after standing up a nonment ago and telling you that there
19 needed to be discovery on the issue of authorization, |I'm
20 going to be careful about how | address this notion.
21 | think really the question is whether it should
22 be this discovery. The provision that M. Rosenbaum
23 correctly took you to is at slide 4 of his deck and it
24 ref erences the operation of customary practices thereof.
25 That is, the customary practices of Eurod ear
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and ClearStream \What it does not say is, it does not
say the customary practices of people out there in the
mar ket, of anyone on the street.

So, if you look at the docunent request that's
bei ng posed to us, is for each plaintiff, and there are
three, copies of all proxies, whether standing or
ot herwi se, authorizations or proof of holding of any kind
relied on by such entities in connection with the
provi sion of any consents under any indenture within the
| ast ten years.

These are not snmall organizations. They wll,
in any given year, conduct tens, if not hundreds of
transactions that may or may not involve an indenture.
This is an incredibly burdensone exercise. |In fact, |
don't even know how to fathom and we can start to | ook
for the docunents that are called for by this request.

It would require three different |arge
alternative investnment nanagers to go and open the files
and look first to find out whether there was even an
i ndenture at issue then to dig through those files and
| ook at whether the indenture was actually a Eurod ear or
Cl earStream i ndenture; because, as the Court knows, a | ot
of instrunents are cleared with DIC, which woul d be
nonresponsive to this request.

So, the exercise is really just an unfathomabl e
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1 exercise. Then the Court has to ask itself: \What do we

2 get out of that exercise. Wat happens if we dig through

3 one of these files and find an indenture and we verify it

4 as a EuroCl ear or CearStreamindenture and then we find

5 sonme consent that was rendered by one of these plaintiffs

6 and then we | ook behind that consent to see what was

7 there in ternms of authorization or proof of holding or

8 what ever .

9 What do we do with that? What does that prove
10 or disprove as relevant to this case at trial? W don't
11 know whet her or how that consent was relied on, whether
12 it was ever challenged to the extent to which it was
13 accepted by the trustee in that case and, certainly, we
14 don't know how it was resolved by a Court as to whet her
15 it was valid or not.

16 So, it isn't going to tell us anything as a

17 matter of probative value if we ultinmately we find one of

18 these needles in a haystack. So, the issue is really

19 scope, burden and, ultinmately, the probative value in the

20 end.

21 THE COURT: (kay-- of course, go ahead.

22 MR. ROSENBAUM | just want to note, as to the

23 burden and scope, this request was flat out rejected.

24 So, we never had an opportunity to neet and confer and

25 attenpt to narrow it because it was rejected. So, we'd
LD
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1 be happy to do that, if that's the issue here.

2 THE COURT: G eat, because you kind of read ny
3 mnd which is, | do think it's relevant to customary

4 practice, based on what we did yesterday and today,

5 right, and | can certainly anticipate that it could

6 becone relevant in terns of whatever answer and perhaps
7 future clainms are filed in this case.

8 So, | think there's got to be a response but,

9 M. Loft, and I think, as your adversary conceded, we

10 have to come up with a nore reasonabl e scope, whet her

11 it's based on cutting down the tinme period considerably
12 fromten years, particularly in light of the fact these
13 wai vers and i ndentures have evolved quite swiftly during
14 that period, | would focus on the recent past.

15 Al so, at least as of the date of M. Loft's

16 letter on July 10th, it appeared that subpoenas had not
17 been served on EuroC ear and C earStream That woul d,
18 obvi ously, seemto be-- again, you can do both. Nothing
19 in the rules prevent you but also it seens |like a
20 reasonabl e path to take.
21 MR. ROSENBAUM W don't disagree. Eurod ear,
22 as the nane connotates, is in Europe and we'll have
23 issues in doing that. From what we've seen so far,
24 ClearStreamis also in Europe. | think Luxenbourg but it
25 has sone type of registered office in the US. So, we
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1 have thought about that as well.
2 THE COURT: Fair enough. That is helpful. So,
3 my suggestion is neet and confer on scope. So, see how
4 you can whittle this dowm. | think it is going to be
5 relevant; and, if there's issues on scope, |let nme know.
6 As | always say, | amnot telling you that you can't file
7 the notion. You can file the notion, but I'mgiving a
8 directive, so we, hopefully, don't have to do that.
9 Anyt hi ng el se? Thanks very nuch, everyone.
10 Have a great rest of the day.
11 * * *
12
13 Certified to be a true and accurate transcript of the
14 above matter.
15 %%M .
78
16 Lisa M De Crescenzo
17 O ficial Court Reporter
18
19
20
21
22
23
24
25
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