King&
Spaiding

SEPTEMBER 18, 2025

The Digital Markets Act

O

A procedural journey towards effective compliance

Submitted on behalf of:




Dr. Salomé Cisnal de Ugarte, Raphaél Fleischer and Eégan Hickey

King & Spalding LLP
Bastion Tower

5 Place du Champ de Mars
1050 Brussels, Belgium

Submitted on behalf of:

. Computer & Communications

CCl Industry Association

Open Markets. Open Systems. Open Networks.

This study is an independent report funded by the Computer & Communications Industry Association (CCIA Europe). The
opinions offered herein are purely those of the authors and do not necessarily represent the views of CCIA Europe.

This study provides a general summary of recent legal developments. It is not intended to be and should not be relied
upon as legal advice. In some jurisdictions, this may be considered “Attorney Advertising.”

View our Privacy Notice.


https://www.kslaw.com/pages/privacy-notice

Table of Contents

Page
EXECULIVE SUIMNIMIATY ... .uviiiiieiieeiieiitieeeeeitte e e eeeieeeeeeetaeeeeeeaaeeeeessaaeeasssssaeesassssssesssssssseassnssssessssssssseesnnnes 1
A. Structure and MethOdOIOZY ......ccuueiruiiiiiiiiiieeteeteet ettt st e e st e s s be e s sabaeesssaessssaessssaesnns 3
B. BaCKZIOUNA......ciiiiiiiiieiieeete ettt ettt e et e st e st e e s be e e s b e e s abaessaba e e sbaeesabaeesssaeenssaesnsses 3
C. The Procedural STatts QUO .......ccccuieieiiiieriieeeiieeeieeeerteeeveeeeteesesteeesteessseeesssaeesssaeesssaessssseessssesssseesssseens 4
C-1.  The DMA’s ComMPliance ATCRITECTUTE ......ccvevirierierieniriertenieniteterteste et estesteste st estessessesssessessessesssessessessesssensen 4
C-2.  The Interpretation Challenge .........coeeiiiieriininieiererteteteree ettt ettt sttt et s bt et este s s bt et etesbesbe et enees 5
C-3. Dialogue and Enforcement PTOCEAUTES .......cccvevuiiriiriiiniieiiesiteseesieesieesie et et esressseesseesaeessesssesssesssesssesssessens 5
C-4.  Regulatory DiviSion Of COMPETEIICES .....ccevviririrrierierirterteniesieetestestestestessesseseessessessesssessessessesssessessessesssenses 7
C-5. The Commission’s Procedural DISCIETION ......ecvueieieeeiiieeciieeeieeecte e e ee st esereeseteeeseeeebeesseeseseessaessseenssasnnses 7
C-6.  Discretion t0 ISSUE GUIAELNES ....cc.coverieiteriiriiiieieierteteteree ettt sttt st e stesae s bt et etesbesaeeaeenees 8
C-7. Third-Party INVOIVEIMENT ........ccciriiririirterieneetestesie sttt sttt e st et e tesbe st et essesaessesssessessesssensensessesssensens 9
C-8.  The Commission’s Discretion in the light of EU Case Law .......ccccceirveereereninnienieneneeseesienieneeseeseeseeeeeens 10
D. How DMA Procedures Work in Practice: Stakeholder Insights and Challenges ..........cccccceeeeeuerneenee. 11
D-1.  On the Commission’s Discretion to Open Proceedings and Engage in Dialogue.........cccccevererveeneenereeneene. 11
D-2.  Onthe INclusion Of THITA-Parties .....ccoievuiiiiueeeirieieeeeteeceeeeeeeeerreeerteeeeseeesveesseeessseessssessesessssesssseensssensssenns 13
D-3.  Practical Challenges Arising from the Procedures under the DMA.........cccoceevtrvienenernieneneneeneenieneeeennens 14
D-4.  On OTher PrOCEAUIAl ASPECES......iicuiieiiieiiiriiicitiittestestt et et este et esteesseesseesseesseesseessesseesseessessseesseensessseenseensens 15
D-5.  Experiences of the Regulatory Division of COMPELENCES .......cecverviririerienienieienienieseestesiesieseessessessessessens 16
D-6.  Further Challenges Identified in the Q&A........ccceriririieniinirieierieneet ettt se et et esrese et essesbessnesnens 16
E. Fundamental Rights and Fair Process Under the DMA: A Legal Analysis .......ccccceecueervieenreeenneeennnnenn. 17
Eo1.  IIETOAUCTION. ... cviieetieeeieeeiee ettt eeteeeteeeeteeceteeeebeeeteeebaeenseseessseessseesseesasensssesssaeessesnsseensseensssessseensnesnsseenns 17
E-2. Gatekeepers’ Process Rights in the Conduct of DMA Proceedings .........cccceeeeveeveerenerseesienenieeneenenenneeneens 18
E-3. Institutional Balance, Conferral and Proportionality in the Context of Specification Proceedings........... 20
E-4. Third-parties in DMA Proceedings and General Principles of EU LaW .......cccoccevenereenienienenieenienenesneennens 21
E-5. Competing Regulatory Obligations and Associated Fundamental Rights........cccccocervirveeneniniienenenieniceneens 23
E-6. The Commission’s Discretion to Commence Proceedings and Legal Certainty for Gatekeepers............... 24
F. ReCOMMENAALIONS ..eiouuriiiiiiiiiieeiieeeiieeeteeeiteeeite e site e st e s st e s s see s s bt e ssaaeessaeesssaeesssaesssssessssaesssseesnnses 26
F-1.  Recommendation 1: Improve Enforcement ProCeedings ..........ccevererrierienerirnieneneneenieneneseessensesessaensens 26
F-2. Recommendation 2: Develop Guidance on Dialogue with Gatekeepers........c.cccccevererveesienenieeseeneneneeneens 27
F-3. Recommendation 3: Develop Procedural Guidelines on the Inclusion of Third-parties........cc.cceceevereenee 28
F-4. Recommendation 4: Introduce Hearing Officers and Procedural Guidelines.........c.cccccevverercvervenenercennnns 29
F-5. Recommendation 5: Introduce a Compliance Presumption, Commitments and/or Compliance
(073w 5 121 (0) o WSO USRS 29
F-6. Recommendation 6: Introduce Institutional Tools for Solving Regulatory Conflicts.......c.cccceevererercurnnens 30
F-7. Recommendation 7: Avoid Regulatory Duplication and Streamline Processes Involving Multiple
REZUIATOTS 1.uveveiiiteiesiectestesie sttt ettt et e st e et e b et e sae st e besbesbe e st e basbesstestessessesssessanbesseessensensesseensensensesssensans 32
F-8. Recommendation 8: In appropriate cases and following consultation, introduce substantive
guidelines, taking diversity of business models and technical constraints into account. ..........c.ceeveunee.e. 33
G. CONCIUSION .etiiiiieiiiieieiteeette et eee et e e et e esteeesaeeessaeesssseeessseeessseeeasseeassseeesssaesassaesasseesasssesnssseensssesnsseesnnes 33

King & Spalding The DMA — A Procedural Journey Towards Effective Compliance i



King&
Spaiding

September 18, 2025

For more information,
contact:

|

Dr. Salomé Cisnal de Ugarte
+32 2 898 0205
scisnaldeugarte@kslaw.com

Raphaél Fleischer
+32 2 898 0210
rfleischer@kslaw.com

Edgan Hickey
+32 2 898 0231
ehickey@kslaw.com

King & Spalding

Brussels

Bastion Tower

5 Place du Champ de Mars
1050 Brussels, Belgium

T: +32 2 898 0200

kslaw.com

King & Spalding

The DMA — A Procedural Journey Towards
Effective Compliance

Executive Summary

As the EU Digital Markets Act (“DMA”) approaches its three-year legislative
review in 2026, regulatory attention has focused primarily on the substantive
obligations imposed on designated gatekeepers under Articles 5, 6, and 7
DMA'. However, the procedural framework underpinning these obligations is
equally important to the DMA’s regulatory success.

The present study provides a comprehensive legal and practical evaluation of
the DMA’s procedural mechanisms. Drawing on the text of the Regulation,
relevant case law, and stakeholder insights, it identifies systemic deficiencies
and proposes actionable solutions. The findings reveal that the current
procedural framework presents significant challenges for gatekeepers in
fulfilling their obligation of effective compliance with the DMA, resulting in
broader consequences for third-party business users, end users, and the
effectiveness of DMA enforcement.

A key difficulty stems from the DMA’s model of “legally imposed self-
regulation,” which requires gatekeepers to “ensure and demonstrate”
compliance. Unlike traditional competition law, the DMA'’s substantive
obligations are not self-executing (even though some were precisely intended
as such, especially those in Article 5) and often require contextual
interpretation based on each gatekeeper’s unique business model. Several
procedural mechanisms — including informal dialogue, specification
proceedings, and non-compliance proceedings — aim to support this
compliance process. However, these mechanisms are often constrained by
tight timelines and broad Commission discretion, creating procedural burdens
not just for gatekeepers, but also for third-party users and the Commission
itself.

An assessment of how these procedures operate in practice, based on input
from gatekeepers and third-parties as well as publicly available information,
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suggests that the current regulatory environment is enforcement action after a certain period) and/or

opaque and administratively complex. From a legal a compliance certification regime (in the form of

standpoint, the study identifies several risks arising broadening the proceedings that can be

from procedural deficiencies, including the potential resolved with commitments) to ensure greater
for legal action and violations of fundamental rights legal certainty to gatekeepers and third parties
and general EU law principles in light of EU Court alike.

jurisprudence. Specific concerns include risks to the

right to be heard, the duty of care, equal treatment, 6. Introduce institutional tools for resolving

the right to a decision within a reasonable time, regulatory conflicts involving data protection,

proportionality, legitimate expectations, legal cybersecurity, and telecommunications law by
certainty, and institutional balance. creating a formal role for the High Level Group,
expanding its mandate and membership and

To address these concerns, this study proposes setting out guidelines for procurement of

eight key recommendations: external technical expertise.

1. Improve enforcement proceedings by 7. Avoid regulatory duplication and streamline
extending timelines, introducing a “stop-the- processes involving multiple regulators, both
clock” mechanism for example for specification internally between Commission DGs and
proceedings (given their tight statutory externally  vis-a-vis national competition
timeframes), or ensuring earlier access to authorities.
preliminary findings and case files.

8. In appropriate cases and following

2. Enhance regulatory dialogue through non- consultation, introduce substantive
binding best practices that clarify expectations guidelines, taking into account the diversity of
without excessive formalisation. gatekeeper business models and technical

constraints, following comprehensive

3. Increase transparency in third-party consultations with gatekeepers and other
consultation by developing consultation stakeholders.
guidelines concerning criteria, procedures, and
the use of third-party input. These recommendations offer a clear roadmap to

move closer to ensuring the DMA'’s effectiveness in

4. Introduce hearing officers and procedural achieving its objectives. By improving procedural
guidelines to ensure that gatekeepers’ fairness, mitigating legal risks, and fostering a more
procedural rights are respected to the fullest collaborative  enforcement environment, the
extent (including the right to an oral hearing European Commission can enhance the
before a decision). effectiveness of the DMA while safeguarding the

rights of gatekeepers and third-party users.

5. Introduce compliance presumptions (which

would take the form of Commission guidelines
setting out specific criteria and situations that
are clearly DMA-compliant, or a “statute of
limitations” whereby practices are presumed
compliant if the Commission fails to take

King & Spalding The DMA — A Procedural Journey Towards Effective Compliance 2



A. Structure and Methodology

The present report, commissioned by the
Computer &  Communications  Industry
Association (CCIA Europe), is structured into
four parts. First, a description of the background
to the study and an assessment of the legal
framework and the procedural status quo of the
DMA for gatekeepers and other stakeholders
from the point of view of the DMA’s text and the
Commission’s discretion to prioritise cases
under CJEU case law (Sections B and C).

Second, the study will examine how these
procedures operate in practice (Section D). In
this regard, it draws on practical insights
gathered from consultations conducted with a
sample of gatekeepers and non-gatekeeper
tech platforms between 2024 and 2025, as well
as publicly available information.

Third, the study will appraise this input from a
legal point of view, looking in particular at their
compliance with fundamental rights and general
principles of EU law (Section E), especially
procedural risks to the rights of the defence.

The final section will offer actionable
recommendations to improve the DMA’s
procedures and address the issues identified in
the preceding sections to ensure the DMA is a
regulatory success (Section F).

B. Background

5.

King & Spalding

As the EU Digital Markets Act (the “DMA” or the
“‘Regulation”) approaches its pivotal three-year
legislative  review in 2026, regulatory
discussions have concentrated on the
substantive gatekeeper obligations under
Articles 5, 6, and 7. Industry stakeholders,
policymakers, and legal practitioners are
actively debating how these obligations should

be interpreted, whether they effectively serve
their purpose, and whether the DMA is achieving
its core objectives of digital market contestability
and fairness. However, a critical dimension of
the DMA’s effectiveness remains largely
overlooked: its procedural framework.

The DMA’s procedures play a crucial role in
ensuring effective compliance. First, while the
Regulation’s  substantive  obligations are
demanding, their application to each
gatekeeper’'s  unique  service, business,
operational, and technical model is not always
straightforward. Consequently, dialogue and
formal proceedings before the European
Commission (“Commission”) serve as the
primary avenue for gatekeepers to obtain clarity
on how to meet their compliance obligations
effectively2. While many of the DMA’s
obligations were initially conceived of as a
straightforward list of “dos and don’ts”, this has
proven not to be the case. Accordingly, its
procedures, especially informal dialogue, have
ended up playing a major role.

Second, procedural justice, respect for
fundamental rights and general principles of EU
law are cornerstones of the European Union’s
(“EU”) legal order. It is well established that all
acts of EU institutions (the Commission
included) must uphold these principles or risk
being annulled by the Court of Justice of the
European Union (the “CJEU” or the “Court”).
Therefore, ensuring sound procedures that align
with these principles is essential for the
Commission’s effective enforcement of the
DMA, preventing constant legal disputes before
the CJEU and reinforcing its effectiveness.

Third, from a practical point of view, transparent
procedures that allow interested parties fair
opportunities to effectively contribute are more

The DMA — A Procedural Journey Towards Effective Compliance 3



likely to result in good regulatory outcomes and
assist the Commission in meeting major
challenges at this crucial early point in the
DMA’s lifecycle. It will ensure that any solutions
imposed by the Commission both meet the
DMA’s aims of contestability and fairness in
digital markets, while also respecting technical

traditional ex-post enforcement regimes that
place the burden of proof on regulatory
authorities, the DMA establishes a system of ex
ante regulation that requires gatekeepers to
proactively  demonstrate  adherence to
prescribed obligations.

limitations and competing considerations 13. This approach is characterised by several
novel regulatory paradigm. First, the Regulation
9. Finally, fair procedures are essential to the mandates that gatekeepers comply with
DMA’s reputational success, ensuring that specified prohibitions and obligations “fully and
Europe continues to be seen as “open for effectively”, establishing a standard that extends
business” and a place to innovate. beyond mere formal compliance to encompass
substantive effectiveness.+ Second,
DMA’s procedures from a legal and practical “ensure  and  demonstrate”  compliance,
point of view, examining issues for both effectively inverting the traditional burden of
designated gatekeeper platforms and the proof. This obligation encompasses the
smaller technology platforms the DMA is implementation of remedial measures that must
designed to benefit. Having completed this be “effective in achieving the objectives of [the
evaluation, it will then propose DMA] and of the relevant obligation [under
recommendations for improvements with the Articles 5— 7J'.5
DMA'’s three-year review on the horizon in 2026.
14. Third, this regulatory framework requires
C. The Procedural Status Quo systematic documentation and oversight
. mechanisms. A gatekeeper must submit
11.  Understanding the DMA’s procedural framework . - .
. ) . i compliance reports within six months of
requires us to first examine how compliance . . .
o . designation and annually thereafter, describing
obligations are structured under the Regulation. .
) ] ) in a detailed and transparent manner the
Since  procedural mechanisms  directly . .
) - ) measures it has implemented to ensure
determine gatekeepers’ ability to meet their ) ”
compliance”.  These reports, whose non-
substantive obligations, this section will first : . . . .
confidential versions are publicly accessible,”
outline the DMA’s compliance architecture . .
o -~ serve both as accountability mechanisms and
before examining specific procedural tools and . . .
thei cal licati sources of regulatory intelligence. Additionally,
eir practical application. the DMA mandates the establishment of
C-1. The DMA’s Compliance Architecture independent internal compliance functions,
institutionalising compliance oversight within
12.  The DMA’s compliance framework represents a gatekeeper organisations.® This compliance
significant departure from conventional EU architecture creates what may be characterised
enforcement mechanisms, particularly those as a system of “regulated self-regulation,”
employed in EU competition laws.3  Unlike wherein  gatekeepers  assume  primary
King & Spalding The DMA — A Procedural Journey Towards Effective Compliance 4



15.

16.

C-2.

17.

King & Spalding

responsibility for both achieving and evidencing
compliance with regulatory objectives.

These arrangements produce two important

become evident that few, if any, of these
substantive obligations are genuinely self-
executing.

consequences for the DMA’s operational 18. This interpretative complexity appears to stem
framework, with direct implications for dialogue largely from the Regulation’s general, “one-size-
and enforcement procedures: fits-all” obligations, which, according to both
gatekeepers and third-party  technology
a) Burden of proof: The responsibility for platforms, do not readily translate to individual
proving compliance rests entirely on gatekeepers’ diverse technical architectures,
gatekeepers, ~ who  must  positively business models, customer requirements, or the
demonstrate full and effective adherence to specific needs of business users and other third-
DMA obligations. parties — the very constituencies the DMA is
designed to benefit. !
b) Compliance solutions: The onus of
designing and implementing effective 19. Consequently, gatekeepers are heavily
compliance measures lies with dependent on their interactions with the
gatekeepers, who must ensure these Commission — and therefore on the DMA's
measures satisfy DMA objectives. dialogue practices and enforcement procedures
) ] ) . — to obtain some clarity on effective compliance
This configuration has been characterised as pathways. Yet, the DMA’s text grants the
‘legally imposed self-regulation” which both Commission  considerable  discretion in
reverses the burden of proof and the “burden of S S .
i ) engaging in dialogue and initiating proceedings,
intervention” onto gatekeepers.© However, a . :
creating a regulatory environment where
fundamental tension emerges: while . . .
compliance certainty depends substantially on
gatekeepers bear responsibility for proving and Commission action
implementing effective compliance, the ultimate '
interpretive  authority ~ remains  with  the C-3. Dialogue and Enforcement Procedures
Commission and, on appeal, the CJEU.
20. The Regulation provides for various ways
The Interpretation Challenge through  which gatekeepers can obtain
regulatory clarity to effectively comply with the
This tension would prove manageable if the . C
substantive obligations:
DMA’s substantive obligations were relatively
clear, with minimal interpretative gaps. The a) Dialogue with the Commission, either on
obligations contained in Articles 5 — 7 were a non-statutory basis, or on a statutory basis
conceived as self-executing (the Article 5 under Article 8(3) DMA®= with a view to
specification process — explained further in the Commission expects gatekeepers “fo
original compliance deadline and almost three with [...] the Commission, including an
The DMA — A Procedural Journey Towards Effective Compliance 5
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22.
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particular when new compliance measures
are elaborated and put into place and/or
when events  impact  gatekeepers’

compliance....”;'3

b) A procedure under Articles 8(2) and 20 DMA
whereby the  Commission  specifies
measures which the gatekeeper is to
implement to effectively comply with Articles
6 and 7 DMA (the “Specification
Procedure” or “Specification
Proceedings”). In accordance with Article
13(7) DMA, the Commission may also open
such proceedings where it believes a

particularly evident in the treatment of Article 5
obligations, which were thought to be so self-
executing that they did not require formal
specification decisions and were therefore
excluded from the Specification Procedure.
However, this assumption has proven
fundamentally flawed. Article 5 obligations
frequently present significant implementation
challenges when applied to individual
gatekeepers’ specific technical architectures
and business models, in clear contrast to the
legislature’s expectation of straightforward
execution.

gatekeeper is attempting to circumvent the 23. Second, the procedural timelines governing the
Articles 5 — 7 obligations (so-called Specification Procedure have proven to be
“circumvention proceedings”). Otherwise, unrealistic and insufficient for purposes of
the Commission may open Specification adding clarity for effective compliance. The
Proceedings either on its own initiative current framework imposes a maximum six-
under Article 8(2) DMA or at a gatekeeper’s month duration from opening of proceedings to
request following dialogue under Article 8(3) the final decision of the Commission (the
DMA,; and “Specification Decision”).”7  However, the
Commission is only obliged to communicate its
c) A procedure under Articles 29 and 20 DMA preliminary findings to the gatekeeper within
whereby the Commission investigates three months of opening proceedings, ¢ at which
suspected  non-compliance by  the point the gatekeeper may also gain access the
gatekeeper of the Articles 5 — 7 obligations, proceedings’ file.’> This compressed timeline
or other measures imposed by the creates a fundamental structural problem:
Commission  (the  “Non-Compliance gatekeepers have merely three months to
Procedure” or “Non-Compliance analyse preliminary findings, review case
Proceedings”). materials, and formulate comprehensive
) ) . responses to complex technical and legal

In practice, dialogue has had a prominent role . . . .
questions. As evidenced by publicly available

for all gatekeepers thus far.’s Some . . .

_ _ information concerning the sole concluded
gateke'epc'ars rep<l)rt frequent meetings W'th_ the Specification Proceeding at the time of writing,
Commission, while others have engaged in a . . -

these timelines have proven insufficient for
large number of compliance workshops.© . . .

ensuring effective compliance.
The above mechanisms reveal several 24. By contrast, timelines are more flexible in
shortcomings. First, they underestimate the . . :

o - . ’ respect of Non-Compliance Proceedings, with

complexity inherent in implementing the DMA’s Article 29(2) providing that the Commission
substantive obligations within the specific p ) ,

. o shall endeavour to adopt its non-compliance
context of each gatekeeper’s business. This is

The DMA — A Procedural Journey Towards Effective Compliance 6



25.

26.

C-4.

27.

28.

King & Spalding

decision within 12 months from the opening of
proceedings [...T (emphasis added).
Accordingly, the Commission is not bound to
issue a decision within one year of commencing
Non-Compliance Proceedings but must strive to
do so. Indeed, in the three sets of Non-
Compliance Proceedings concluded thus far,
the  Commission issued its decisions
approximately one year and one month after
proceedings were opened.2°

Moreover, it is notable that the DMA omits any
provision for the appointment of a hearing
officer. Hearing officers play an important role in
Commission antitrust and merger control
investigations,2' ensuring that parties’ and
complainants’ procedural rights are respected?22
including the right to a fair, careful, and objective
examination, as well as the right to be heard.=3
However, despite the clear similarities between
DMA enforcement and antitrust investigations,
neither the DMA nor the Implementing
Regulation provides for the appointment of a
hearing officer or an equivalent mechanism.24

requirement that the application of those rules
cannot affect gatekeepers’ obligations under the
DMA.25 National competition authorities
(“NCAs”) may also, in accordance with national
rules, be empowered to conduct investigations
into non-compliance with Articles 5 — 7 DMA.2¢
In practice, it is likely that the different units
within DG COMP responsible for enforcing both
DMA and competition rules in the digital sphere
will cooperate closely to avoid investigative
duplication. At national level, to avoid
overlapping investigations,2” the DMA requires
NCAs to inform the Commission of the first
formal investigative before or
immediately after the investigation starts.28
NCAs must also communicate any draft
measures/remedies to the Commission no later
than 30 days before they are adopted.2®
However, the Commission’s opening of Non-
Compliance Proceedings removes the NCAs’
ability to conduct their own investigations into
gatekeeper conduct for failure to comply with
national competition rules and/or compliance
with Articles 5 — 7 DMA.30

measure

Likewise, at no point does the DMA provide for C-5. The Commission’s Procedural Discretion
an automatic right to an oral hearing, a common
feature in extended merger control and antitrust 29. While dialogue and formal proceedings
investigations, generally overseen by a hearing represent  gatekeepers’ only avenues for
officer. obtaining compliance clarity, the Commission
still  retains broad discretion over both
Requlatory Division of Competences mechanisms, creating significant uncertainty for
gatekeepers and third-party business users.
An interesting feature of the DMA’s
administrative architecture is that it is enforced 30. Although regulatory dialogue is central to the
jointly by two directorates general (“DGs”) within DMA’s practical operation,3! it is only explicitly
the Commission: the DG for Communications mentioned in the context of gatekeeper requests
Networks, Content and Technology (‘DG for Specification Proceedings under Article 8.32
Connect’) and the DG for Competition ("DG Even in this context, the Commission “shall have
COMP"). discretion to engage in such a process.”s3 Since
. . o dialogue typically occurs informally, the
Moreover, the DMA applies without prejudice to - . -
i N Commission operates  without  explicit
EU and national competition rules, bar a . .
procedural constraints, subject only to general
The DMA — A Procedural Journey Towards Effective Compliance 7
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principles of “equal treatment, proportionality
and good administration.”4  Moreover, the
initiation of Specification Proceedings is entirely
within the Commission’s discretion.35 Although
the gatekeeper during dialogue may request the
Commission to initiate Specification
Proceedings, the Commission is not obliged to
act on such a request.3¢ Likewise, the DMA is
silent as to any criteria the Commission must
meet in order to commence Specification
Proceedings on its own initiative.

The DMA’s wording is less explicit as to the level
of the Commission’s discretion to open Non-
Compliance Proceedings. Article 29 is silent as
to the conditions to be met before opening a
Non-Compliance Investigation, while Article 20
simply states that “/wjhere the Commission

was non-compliant when the Commission
commenced Proceedings but has
remedied the situation. Article 29(1) provides
that the Commission “shall adopt ... a non-
compliance decision ... where it finds that the
gatekeeper does not comply....” (emphasis
added). The use of the words “shall’ and “does
not” (present tense) appear to indicate that the
Commission is only obliged to issue a finding of
non-compliance where the gatekeeper is
currently non-compliant but also seem to grant
the Commission discretion to issue an Article
29(7) decision in other situations such as where
a gatekeeper was previously non-compliant but
has since rectified this. In such circumstances
however, the Commission would not be able to
make commitments binding.3¢

since

intends to open proceedings with a view to the 34. It follows that the Commission has wide
possible adoption of decisions pursuant to ... procedural discretion to provide clarity to
[Article 29] ... it shall adopt a decision opening gatekeepers via informal means; initiate formal
proceedings”. In practice, it is understood that proceedings; and conclude those proceedings in
the Commission has the power to set its own a way which grants clarity to gatekeepers.
priorities and is not obliged to commence Non-
Compliance Proceedings within a particular 35. However, this wide procedural discretion may
timeframe. 37 also raise concerns from a policy perspective.
The reliance on informal mechanisms and
The Article 29 procedure must culminate in one flexible procedures can lead to legal uncertainty
of two decisions. Either the Commission issues for gatekeepers and other stakeholders.
a non-compliance decision under Article 29(1) or Moreover, such discretion could risk perceptions
a decision closing proceedings under Article of inconsistent or politicised enforcement,
29(7), although the effect of an Article 29(7) potentially undermining trust in the regulatory
decision is unclear. Article 29(7) provides that process and the predictability of outcomes.
“Iw]here the Commission decides not to adopt
a non-compliance decision, it shall close the C-6. Discretion to Issue Guidelines
proceedings by a decision” (emphasis added). 36. A further regulatory tool available to the
On a literal reading, this falls short of a Commission under the DMA is the issuance of
confirmation that the gatekeeper is compliant.** guidelines and other soft law instruments, which
Moreover, one interpretation of the DMA would can provide welcomel clarity and certaint'y on the
permit the Commission to adopt an Article 29(7) conduct of the. various formal and informal
- . procedures detailed above.

decision where, for instance, the gatekeeper

The DMA — A Procedural Journey Towards Effective Compliance 8
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Article 47 DMA establishes that the Commission
“‘may adopt guidelines on any of the aspects of
this Regulation in order to facilitate its effective
implementation and  enforcement”. The
preamble moreover provides that “it should be
possible for the Commission to develop
guidelines to provide further guidance on
different aspects” of the DMA “or to assist
[gatekeepers] in the implementation of the
obligations under [the DMA]".4c However, the
Regulation is explicit that the Commission
should have wide (if not absolute) discretion on
whether and how to issue such guidelines,
stating that “issuing of any guidelines ... is a
prerogative and at the sole discretion of the
Commission”. 4

Based on the foregoing, the Commission could
address some of the procedural uncertainties
through guidelines, particularly regarding
dialogue processes and proceeding timelines.
However, the issuance of such guidance
remains a discretionary rather than a mandatory
Commission function.

Third-Party Involvement

Third-parties, such as non-gatekeeper business
users, manufacturers of connected devices,
browsers, or consumer organisations, are
involved in the regulatory process in a number
of largely ad-hoc, discretionary and informal
ways. For instance, the Commission organises
annual compliance/technical workshops to
gather stakeholders’ views on issues and
answer questions regarding each gatekeeper’'s
implementing measures. 2 Any interested
stakeholder may attend these. Moreover, the
Commission regularly solicits views of third-
parties on an ongoing basis as part of the
compliance dialogue process to inform its
discussions with gatekeepers. In addition, it
consults non-gatekeeper business users, e.g.,

40.

through requests for information (“RFIs”),
questionnaires and public consultations as part
of its formal proceedings.

However, under the DMA’s text, the formal rights
and roles of third-parties are not as expansive
as their role in Commission practice would
suggest. The DMA provides for third-parties’
involvement in a number of ways:

a) In  non-compliance decisions43 the
Commission “may” consult third-parties).

b) In  Specification Proceedings, the
Commission is obliged to publish non-
confidential versions of its preliminary
findings and proposed remedies to enable
third-parties to comment.+4 It must provide
the gatekeeper with such preliminary
findings within three months of opening
proceedings4s and publish the non-
confidential versions as soon as possible
thereafter, if not concurrently.«¢ The DMA
does not oblige the Commission however to
take third parties’ comments into account,
although it is in the Commission’s interest to
do so in order to test whether and to what
extent the measures make digital markets
fairer and more contestable.

c) Third-parties may also “provide information”
about any practice or behaviour by
gatekeepers to the Commission or national
competent authorities under Article 27 DMA
and the Commission has set up a
whistleblower tool to this effect.4”
However, there is so far no formalised
complaints mechanism. This contrasts with
other fields such as State aid, where
interested third-parties have a right to make
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a complaint which the Commission must
examine without undue delay.48

complaints brought before it.”+ (emphasis
added).

d) Article 22 DMA grants the Commission a 44. Moreover, in the context of enforcement by
general power to interview “any natural or national competition authorities under the ECN+
legal person which consents to being Directive,5° the CJEU recognised that this
interviewed, for the purpose of collecting prioritisation discretion is intended to enable
information relating to the subject matter of authorities to make efficient and effective use of
an investigation.” their resources and to adequately deal with

cases.5' In this regard, it is worth highlighting

In all instances, the DMA is silent as to the that the DMA provides that the Commission

criteriafor identifying which third-parties to should have sufficient resources to effectively

involve, which can result in an imbalance in the perform its duties and exercise its powers under

selection of third-parties, any timeframe in which the Regulation. 52

those third-parties should be consulted, and how

information submitted by third-parties should be 45. More generally, in Automec, the Court

factored in and communicated to gatekeepers. recognised that such prioritisation power is an

inherent feature of the regulatory state:

The Commission’s Discretion in the light of

EU Case Law “..in the case of an authority entrusted with a

The Commission’s discretion to clarify the public service task, the power to take all the

DMA’s substantive obligations through dialogue, organizational measures necessary for the

to initiate proceedings and to take on board the performance of that task, including setting

views of third-parties is not only confirmed by the priorities within the limits prescribed by the law —

DMA's text, but also by the EU case law in where those priorities have not been determined

analogous areas. For instance, such discretion by the legislature — is an inherent feature of

can be inferred from the Commission’s power to administrative activity. This must be the case in
prioritise certain complaints over others in particular where an authority has been entrusted
antitrust regulation. with a supervisory and regulatory task as

extensive and general as that which has been

The CJEU has repeatedly recognised that the assigned to the Commission in the field of

Commission is entitled to establish its own competition.”s

enforcement priorities and give differing degrees

of priority to complaints. In Masterfoods, the 46. However, the case law equally makes clear that

Court held that: this discretion is not limitless, because, as will

be explained in detail in Section E below, the

“It is for the Commission to adopt individual Commission is bound by CJEU jurisprudence to

decisions in accordance with the procedural respect general principles of EU law including

rules in force and to adopt exemption fundamental rights, proportionality, legal
regulations. In order effectively to perform that certainty,  legitimate  expectations  and
task, which necessarily entails complex institutional balance.

economic assessments, it is entitled to give

differing degrees of priority to the

The DMA — A Procedural Journey Towards Effective Compliance 10



D. How DMA Procedures Work in Practice:

Stakeholder Insights and Challenges

47.

48.

D-1.

49.

50.
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This Section will consider how the procedures
under the DMA operate in practice. Such a
practical understanding is crucial to appreciating
the real-world impact that the DMA’s procedural
setup is having on gatekeepers and third-party
technology platforms. To this end, the study has
taken into account the input gathered from
gatekeepers and other interested stakeholders
through a survey (referred to as the “Q&A”), as
well as publicly available information. 4

Respondents provided their views and
experiences of the procedural aspects of the
DMA insofar as they were relevant to their
businesses. Responses were received from
gatekeepers, non-gatekeeper  technology
platforms who had participated in DMA
proceedings as third-parties, and industry
associations representing such third-parties.s5

On the Commission’s Discretion to Open

Proceedings and Engage in Dialogue

Gatekeepers’ sole means of clarifying how to
effectively comply with the obligations in Articles
5—7 in the particular context of the gatekeeper’'s
individual business are the informal dialogue
mechanisms with the Commission, as well as
the DMA’s enforcement procedures. Yet, these
opportunities largely remain subject to the
Commission’s wide discretion around engaging
in dialogue and initiating such proceedings.

The lack of clarity around the DMA’s substantive
obligations has led to concerns that gatekeepers
would be forced to engage in “overcompliance”,
i.e., going beyond what is necessary and
proportionate to achieve the DMA’s aims of
effective compliance, with the consequent
impact on the business.5® Since the DMA

51.

52.

53.

passed into law, these concerns have been
corroborated by gatekeepers. For instance, one
Q&A respondent stated that lack of clarity forced
it to:

“engage frequently with the Commission
through multiple channels to seek feedback and
clarification [...]. Given the significant penalties
for non-compliance and the uncertainty around
certain implementation requirements, we have
taken an expansive approach in certain areas
that may result in overcompliance to ensure we
meet our DMA obligations.”

Some commentators have previously expressed
concern that the Commission can tacitly accept
gatekeepers’  “overcompliance”  measures
without having to clarify what effective
compliance with a particular obligation actually
means.57 This implies that gatekeepers do not
know whether a particular obligation can be met
by less restrictive means, with the added impact
that the CJEU cannot correct the situation as
there is no Commission decision to challenge.5®

Q&A responses reported that commercial
decisions had been delayed, deprioritised or
slowed down due to uncertainty regarding the
meaning of substantive obligations (which carry
likely knock-on impacts for innovation and
investment). While one respondent was less
concerned about “overcompliance”, it did
however flag that the Commission frequently
asks for new changes after many rounds of
engagement. It noted that this practice had
knock-on impacts for third-party business users,
with whom that gatekeeper had to repeatedly
consult on new proposed arrangements, which
created “confusion and fatigue” for those users.

Indeed, confusion and fatigue among business
users are not the only problems that result from
the Commission’s dialogue practices. One non-
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gatekeeper respondent noted that “ongoing
uncertainty on what compliance looks like [...] is
negatively impacting [smaller platforms’] ability
to plan their business and product
development.”59 A gatekeeper similarly
reported that ongoing engagement and
uncertainty negatively impacts third-party
technology providers, who are reluctant to
change their own business models until they can
get comfort that a gatekeeper’s proposed
changes meet the Commission’s
requirements. %° Difficulties for third-party
business users are especially notable because
they are the very group for which the DMA aims
to ensure contestability and fairness.

Gatekeepers further report that the Commission
currently exercises broad procedural discretion

than the respondent would like, with the
Commission generally only pointing out
practices it felt were non-compliant. Prolonged
periods of silence on specific issues were also
flagged. However, it was reported that the
Commission would then sometimes revisit these
issues unexpectedly after a prolonged period,
raising previously unexpressed concerns
without prior warning. Accordingly, such silence
could not, apparently, be read as implicit
approval. Further specific concerns included
lack of recurrent feedback, short response
timeframes and limited guidance on
implementing specific obligations as well as
expansive document requests where the
Commission’s compliance concern was not
necessarily evident.

when engaging in regulatory dialogue, with 56. Gatekeepers also had mixed views on the
somewhat mixed views on the Commission’s compliance reporting process under Article 11
exercise of this discretion. One experience was DMA. One found the process productive when
that the Commission’s current approach to coupled with broader dialogue, as it enabled
dialogue had evolved. It noted that early in the stock taking meetings. By contrast, others
process the Commission was reluctant to reported that any dialogue arising from the
provide specific guidance on how provisions compliance report had focused mainly on format
needed to be defined and implemented, taking and detail of the report rather than substance,
the position that compliance was solely the and that the report was not a trigger for dialogue,
gatekeeper’s responsibility. While this stance but rather the result of it. One view was that the
seems to have evolved to allow more dialogue, current reporting system was overly complex
greater openness from the Commission to and burdensome, placing a significant
engage on some implementation details would administrative burden on gatekeepers by
help achieve more effective compliance, seeking a large amount of information and data
particularly regarding how obligations apply to which is not always necessary to demonstrate
the gatekeeper’s specific business model. The compliance with DMA obligations. It was also felt
same respondent also felt that the Commission that it was inefficient for future compliance
could give more context on implementation in reports to restate all compliance measures given
some areas where it was looking closely at that they have already been outlined in previous
compliance designs. compliance reports.
Others had more negative experiences of the 57. One gatekeeper complained that the Article 11
Commission’s dialogue, with one explaining that reporting process required information and data
the Commission’s feedback was more limited beyond what the DMA explicitly requires,
The DMA — A Procedural Journey Towards Effective Compliance 12
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creating an unnecessary burden with no clear
benefit for achieving compliance. In this regard,
parallels may be drawn with the Commission’s
practices around RFls, which, as noted above,
often entail expansive document requests with

which third-parties to consult. Second, some
respondents flagged the undue administrative
burden for consultees, with unrealistic timelines
repeatedly cited.

no evident relation to the Commission’s 62. On the former concern, it was argued that the
compliance concerns. third-party consultation process was a “black
box”, with little clarity on how the Commission
Q&A feedback also suggested that the dialogue interacts with third-parties. Accordingly, there
process would benefit from a clearer and more may be a danger that the Commission could end
formalised procedural framework setting the up consulting an insufficiently balanced cohort of
parameters for when the Commission would players to the benefit of only the most activist
engage in dialogue, requesting information, the business users. In this regard, it was noted that
type of information/documents, response a small number of third-parties appear to have
timelines and feedback mechanisms. Such an outsize impact at compliance workshops.
approach would allow for a structured vyet Seemingly linked to this, gatekeepers have
flexible framework, one participant noted. pointed to the fact that the Commission seeks
compliance solutions which are unduly
Moreover, a number of gatekeepers felt that burdensome to gatekeepers’ businesses or
informal dialogue could benefit from a greater require high compliance costs despite limited
degree of guidance and structure. They demand (except, possibly, from a small number
suggested that this could be done by more of third-party consultees).
reasonable response timelines, clearer
feedback mechanisms and documentation. An 63. Other feedback concluded that there had been
alternative view was that some flexibility was circumstances where potential complaints
needed in regulatory dialogue to create a raised by third-parties had been relayed to the
rapport with the regulator and avoid too many gatekeeper without adequate context to enable
procedural wrangles, meaning the process the gatekeeper to respond effectively. To
should not be overly proceduralised. remedy the so-called “black box” problem, it was
suggested that the Commission should adopt a
At least some of the problems above in relation more structured approach with clear parameters
to dialogue may flow from the division of for third-party involvement and influence, which
regulatory competences between DG COMP would thereby balance diverse perspectives with
and DG Connect. Experiences on this aspect procedural efficiency and help gatekeepers
are detailed further below in Section D.5. better understand how third-party views may
impact obligation interpretations.
On the Inclusion of Third-Parties
Two major concerns were identified in the Q&A 64. As for the administrative burden, the same
responses regarding inclusion of third-parties. gatekeeper expressed concems that third-party
First, both gatekeepers and non-gatekeepers RFls required considerable efforts to understand
alike expressed concern that the process lacked the data requested and identify the necessary
sufficient transparency, especially in identifying information. Another respondent flagged that it
The DMA — A Procedural Journey Towards Effective Compliance 13
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was often expected to respond to third-party
RFls “on unduly short timelines.”

One Q&A response cited an anecdote in which
the Commission had launched a questionnaire
as part of a Non-Compliance investigation but
failed to send this questionnaire to any of one
particular industry association’s members.
When contacted by the industry association
asking the Commission to permit its members to
participate, the Commission requested the
association to share its members’ email
addresses by the end of the day if they wished
to participate, something which was described
as “an unexpectedly tight deadline”. Further
requests for clarification on the selection criteria
for third-party consultation and additional time
went unanswered. The authors submit that this
anecdote, albeit potentially isolated, is
particularly concerning and highlights the need
to better structure the process for inclusion of
third-parties to ensure transparency and equal
treatment in the process.

The issues described above may lead to various
negative knock-on effects for the DMA’s
regulatory success. First, the DMA is designed
to ensure contestable and fair digital markets for
the benefit of both business users and end
Absent proper consultation with
interested third-parties, the Commission may
struggle to accurately assess the impact of both
gatekeepers’ pre-enforcement practices and
proposed remedies on users.

users.

Moreover, proposed changes to gatekeepers’
businesses in order to comply with the DMA can
have unintended negative consequences for
third-parties’ businesses, potentially putting
them in a worse position than they were pre-
DMA enforcement. Indeed, as one non-
gatekeeper respondent flagged, consultation is

68.

69.

70.

important to assess the possible consequences,
including unintended ones, of compliance plans
for business users. This can have a particular
impact on small and medium enterprises.

Some of these concerns are also corroborated
by other third-party studies and surveys. A
survey conducted by the Centre on Regulation
in Europe (‘CERRE”) found that the
Commission had been far more proactive in
soliciting the views of one business user when
compared to others CERRE surveyed.®:
Otherwise, most third-parties’ interactions with
the Commission had been initiated by the third-
parties themselves.©2

In light of the above, clear procedures detailing
how the Commission will select third-parties for
consultation and the timeline for consultations
and responses would be welcome. Moreover,
the Commission should commit to seeking a
diversity of voices when consulting third-parties.
In its annual report it should also cover
measures it has taken to increase such diversity
in its third-party consultations and produce
statistics to document its progress in this regard.
This will be further developed in Section F.3.

Practical Challenges Arising from the

Procedures under the DMA

In response to the Q&A, a number of
gatekeepers flagged that the framework for
initiating proceedings lacked transparency on
when and how the Commission decides to
initiate proceedings, which, according to those
respondents, creates uncertainty. Further
procedural difficulties are evident from public
information about the sole set Specification
Proceedings which have concluded at the time
of writing. %3
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As set out above, Specification Proceedings last 74. It was further reported in response to the Q&A
six months from the date of initiation. However, that Specification Decisions have thus far
the Commission must issue its preliminary tended to go beyond the letter of the DMA'’s text,
findings only three months into this process, and especially the obligations envisaged in Article
only at this point may the gatekeeper also gain 6(3). Concern was thus expressed that the
access to the file. The gatekeeper is left with an Commission was using the Specification
unrealistically short time in which to respond to Procedure to effectively rewrite the DMA’s
the preliminary findings and supporting substantive obligations, without having to go
evidence. It will need to give the Commission through the normal legislative process.
adequate time to take its response fully on board
and, ideally, engage in further rounds of 75. Moreover, the Commission’s Specification
discussions to ensure the decision respects Decisions can cause serious problems for
technical limitations and other important matters  such as data access and
constraints. The gatekeeper has thus as little as interoperability. As further explained in Section
a few weeks to try to properly respond to the D.5, the Commission lacks the technical
Commission’s preliminary findings, which is expertise (and, in Specification Proceedings, the
basically impossible and, as will be discussed in time to seek such expertise) to properly assess
Section E below, has seriously negative the impact of its proposed measures on these
consequences for the rights of the defence. important competing goals.
Indeed, in the sole set Specification D-4.  On other Procedural Aspects
Proceedings which have concluded at the time 76. Finally, some respondents flagged that the DMA
of writing, the Commission opened proceedings grants no specific right to an oral hearing, which
on 19 September 2024, issuing preliminary might allow gatekeepers to make their views
findings on 18 December 2024 and a final heard before a decision (such as a Specification
decision on 19 March 2025. Decision) is imposed. Relatedly, respondents
It is worth noting that while other commentators exprfassed 'concerns thh the absencel of a
have speculated that they “expect that the hearing oflflcer, both |In the DMA ar'1d n the
. . o Implementing Regulation. As mentioned, in
opening of proceedings is likely to be preceded s -
. analogous proceedings such as competition and
by extensive engagement between the . S i
. , . merger control investigations, such an officer’s
Commission and gatekeeper’,%7 there is no i )
legal requirement under the DMA for the rolells tf) ensure that the procedural rights of all
_ . parties involved are respected.
Commission to engage in such a process. Nor
has the Commission committed under publicly 77. Respondents felt that this absence amounted to
available statements or guidance to engaging in a serious curtailment of the right of defense,
extensive  engagement  before  opening especially given the significant penalties
proceedings. Such a process would, as further potentially imposed by the Commission.
discussed below, alleviate many of these Commentators have echoed this gatekeeper
difficulties  surrounding  the  Specification concern, especially in relation to the lack of a
Procedure. neutral third party who could balance different
interests in matters such as: %8
The DMA — A Procedural Journey Towards Effective Compliance 15



78.

D-5.

79.

80.

King & Spalding

a) Time limits for complying with RFIs and
responding to preliminary findings;

b) The exercise of the right to be informed of a
matter’s procedural status; and

c) Access to file and determinations on
confidentiality of information submitted.

These commentators argue that not only does
the exclusion of hearing officers from DMA
proceedings remove a strong safeguard for the
right of defence, but also for objective decision
making and the trust of the parties in the
procedure. 9

Experiences of the Requlatory Division of
Competences

Q&A responses seem to suggest that a number
of the problems around RFls described above
stem from the regulatory division of
competences. For instance, it was noted that
while DG COMP follows traditional antitrust-
inspired procedures, DG Connect does not,
resulting in divergent approaches. In particular,
a larger volume of RFls typically originates from
DG Connect, often issued without prior in-depth
discussions on substance, in contrast to the
more structured approach followed by DG
COMP. This division is likely to result in
duplication of workload for the Commission, as
well as for gatekeepers.

Moreover, concerns were expressed that
parallel investigations by the Commission and
NCAs under national competition rules can
undermine the uniform application of the DMA,
resulting in regulatory fragmentation in the
internal market. In this regard (as explained in
Section C.4), it is worth noting that only when the
Commission intends to commence Non-
Compliance Proceedings can it prevent NCAs
from taking further investigative action. This also

D-6.

81.

82.

83.

drastically increases the regulatory burden on
gatekeepers, who, in addition to responding to
RFls and engaging in dialogue with two
separate Commission DGs, may also have to
engage with multiple NCAs regarding the same
matters.

Further Challenges Identified in the Q&A

Some gatekeepers proposed a “compliance
presumption” as a way to ensure greater legal
certainty. It was suggested that this could be
somewhat inspired by block exemption
regulations in analogous areas (namely Articles
101 and 107 TFEU). This is dealt with further in
Sections E.6 and F.5 below.

Similarly, the possibilty of a formal
commitments or settlements procedure (as in
EU competition law) was seen as beneficial by
some gatekeepers. One highlighted the
following benefits: 1) allowing gatekeepers to
proactively address compliance through
negotiated solutions; 2) enabling more flexible
and practical implementation approaches while

regulatory oversight; and 3)
administrative  burden  through
streamlined resolution compared to formal
enforcement proceedings. That respondent
flagged that the current lack of such
mechanisms can lead to prolonged uncertainty
and less efficient compliance outcomes, which
are open to challenge.

maintaining
reducing

Additionally, a number of gatekeepers echoed
concerns that DMA compliance may come at the
expense of complying with other regulatory
obligations, 70 but that the Commission lacks the
appropriate technical knowledge and procedural
and institutional tools to resolve such conflicts.
In particular, the Commission’s technical
expertise is seriously limited when it comes to,
e.g., data access and interoperability. While it
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was noted that the Commission has in the past 86. The DMA’'s text contains important
tendered for external studies on technical acknowledgements of these fundamental rights
aspects of the DMA, it is not clear what the in several places. For instance, Recital 80
outcome of those studies had been and how provides that “the Commission should have
they influenced the Commission’s decision strong investigative and enforcement powers, to
making. allow it to investigate, enforce and monitor the
rules laid down in this Regulation, while at the
E. Fundamental Rights and Fair Process Under same time ensuring the respect for the
the DMA: A Legal Analysis fundamental right to be heard and to have
) access to the file [...].” Likewise, Article 8(3)
E-1. Introduction stipulates that in considering whether and when
84. Current enforcement practices suggest that the to open Specification Proceedings, the
Commission risks falling afoul of important legal Commission must respect the principles of equal
limits to its discretion. This threatens the DMA’s treatment, proportionality ~ and  good
effectiveness by increasing the possibility of administration as well as the duty to state
annulment actions and reducing the quality of reasons.”2 In addition, the right to be heard and
substantive decisions (which are likely to access to file are specifically protected by Article
improve if good procedures are followed). This 34 DMA, which provides that gatekeepers have
in turn undermines the Commission’s credibility a right to be heard on preliminary findings and
with both current gatekeepers and the broader any intended final measures.”s
digital ecosystem.
87. The following subsections assess some of the
85. The Commission’s obligation to respect legal risks associated with the Commission’s
fundamental rights and general principles is well current procedural approach to enforcing the
established in EU law, with case law recognising DMA, especially from the perspective of
a wide procedural discretion. In Caronte, the fundamental rights of the relevant stakeholders.
CJEU held that in exercising its prioritisation In particular:
discretion, a competition enforcer “must ensure
not only that EU competition law and the a) Gatekeepers’ process rights in the conduct
prosecution and punishment of infringements of DMA proceedings;
thereof are fully effective, but also that b) The impact of the Commission’s current
fundamental rights are observed |[...]"7 . P
practices on conferral, institutional balance
(emphasis added). It is thus clear from the case . o
and proportionality;
law that, when applying its administrative
discretion, the Commission must respect the c) Third-parties’ right to equal treatment vis-a-
rights of the defence of those under vis one another in DMA proceedings, as well
investigation. Moreover, it is also constrained by as the Commission’s duty of openness
other general principles of EU law and when procuring insights from third-parties;
fundamental rights such as legal certainty and
legitimate expectations, proportionality, d) The interrelationship between, on one hand,
institutional balance, effective judicial protection, the DMA and its current enforcement
equal treatment and non-discrimination. practices, and, on the other, competing
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regulatory obligations and associated

fundamental rights; and

e) The Commission’s discretion to commence
DMA proceedings and certainty for
gatekeepers and third-parties.

effectively make known its views on the
observations submitted by interested third-
parties”7® and any other matters forming the
basis for measures imposed by the
Commission.77

91. Gatekeepers are entitled to be heard in
E-2.  Gatekeepers’ Process Rights in the Conduct Specification Proceedings in accordance with
of DMA Proceedings Article 41(2) of the Charter given that
88. One concern identified in the previous sections specification decisions are measures which
is the extremely tight timelines involved in the directly and individually concern the gatekeeper
Specification Procedure (and, to a lesser extent, and can affect the gatekeeper adversely. The
the Non-Compliance Procedure) described tight timelines set out above in respect of
above in Sections C.2 and D.3. These tight Specification ~ Proceedings may  however
deadlines have an impact on gatekeepers’ rights significantly restrict gatekeepers’ right to be
to be heard and the Commission’s duty of care heard. This is particularly the case where the
in conducting proceedings under the DMA. Commission initiates Specification Proceedings
ex officio under Article 8(2), rather than at the
The Right to be Heard from the Point of View of request of the gatekeeper under Article 8(3). In
Gatekeepers such a scenario, the gatekeeper may have little
visibility of the Commission’s concerns or the
89. The right to Dbe heard of individuals in measures it is considering. It will only gain a
proceedings which adversely affect them is of comprehensive insight when the Commission
fundamental importance in EU administrative issues its preliminary findings (with as little as
law and a long-recognised general principle three months left on the clock before the final
under EU case law.7# It is also protected under decision must be issued). Moreover, a
Article 41(2) of the EU Charter of Fundamental gatekeeper may have had little or no advance
Rights (the "Charter”), which provides that every warning that the Commission intended to initiate
person has a right “to be heard, before any such proceedings as there is no obligation under
individual measure which would affect him or her the DMA for the Commission to, e.g., enter into
adversely is taken.” Relatedly, Article 41(2) of discussions before initiating Article  8(2)
the Charter also includes a right of access to file proceedings.

and a duty on administrative decision makers to
state the reasons for their decisions. Pursuant to 92. This is especially problematic as measures
Article 6 of the Treaty on European Union contemplated by the Commission in preliminary
(“TEU”), the Charter has the same legal value as findings may not fully account for the technical
the EU Treaties. and operational limits inherent in a gatekeeper’s
business, as well as their impact on competing
90. Therightto be heard includes a right to “an exact regulatory obligations. By the time the
and complete statement of the objections which Commission issues preliminary findings, with
the Commission [intends] to raise.””> Moreover, only three months left before it must adopt a final
the subject of administrative proceedings must decision, the gatekeeper is left with a very short

‘be placed in a position in which it may
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period to: a) assess the impact of the proposed
measures on business and end users,
competing regulatory obligations and its own
business model; b) assess the technical
feasibility of the proposed measures, which the
gatekeeper is in a unique position to do given its
unparalleled familiarity with its own business; c)
assess all the information and conclusions in the
file; d) brainstorm changes to the proposed
measures; and e) advocate convincingly for

Commission’s duty of care (also called the “duty
of careful and impartial examination” or “diligent
and impartial examination”). Even though the
Commission will usually strive to carefully
examine any set of proceedings that come
before it, the tight timelines involved in
Specification Proceedings may simply make it
impossible for the Commission to acquit itself of
its duty of care.

those changes and refute any adverse 95. The duty of care has deep roots in EU
information contained in the file. The gatekeeper administrative law. The CJEU has, since its
must complete all of this in sufficient time to earliest jurisprudence, held that the Commission
allow the Commission to take the gatekeeper’s must exercise care in  administrative
views into account and approve changes to the proceedings,  especially ~ when  making
proposed remedies, meaning in reality that the discretionary determinations in individual cases.
gatekeeper only has a few weeks to assess the For instance, in an early European Coal and
proposals and advocate amendments. This is Steel Community case concerning authorisation
especially problematic when considered in light of coal selling agreements, the Court found that
of the fact that, as set out above in Section C, the then-High Authority was obliged to conduct
the DMA'’s substantive obligations are generally a “thorough examination” when assessing an
not self-executing in the way the legislature application for such authorisation.”
conceived they would be.
96. The duty of care requires the Commission to
93. This arrangement has serious implications for “examine carefully and impartially all relevant
gatekeepers’ right to be heard in Specification aspects of the case in point...”*> and to ensure
Proceedings. The right to be heard is not merely that all information submitted as part of an
the right to make one’s views known, but to administrative procedure is “considered with all
make them effectively known.”®  Absent the care required....” The duty can include an
legislative ~amendments or changes in obligation to consult with experts having
administrative practice (as proposed in Section sufficient technical expertise to assess the
F.1  below), Specificaton Proceedings, merits of a case® and the Commission must
especially those conducted at the Commission’s ensure that it has the "most complete and
initiative under Article 8(2) DMA, risk breaching reliable information  possible”  for its
gatekeepers’ right to be heard. This substantially assessment. % In  complex economic
increases the risk of an annulment action as well assessments (especially those involving forward
as suboptimal substantive regulatory outcomes. looking analysis such as merger control), the
principle requires that any evidence the
The Duty of Care from the Point of View of Gatekeepers Commission relies on is accurate, reliable and
consistent and also contains all the evidence
94. The situation described above in respect of which must be taken into account in order to
Article 8(2) also has knock-on effects for the assess such a complex situation. 84
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Moreover, at least in the context of legislative (if
not also administrative) measures, the duty of
care may also entail an obligation to examine a
measure’s impact on collateral/competing rights
and obligations by means of an impact
assessment which entails an assessment of
future effects and “presupposes the taking into
consideration of all the relevant factors and
circumstances of the situation the act was
intended to regulate.”s5

The current procedural and administrative setup
of the Specification Procedure may make it very
difficult for the Commission to discharge its duty
of carefully considering all aspects of the case,
especially where it initiates such proceedings of
its own motion under Article 8(2). In particular,
the Commission is able to initiate such
proceedings with few or no prior discussions
with the gatekeeper, meaning it is likely to lack
complete information and insight into important
aspects of the case, potentially until after the
gatekeeper gives its views on the Commission’s
preliminary findings. It is only at this point that
the Commission might be said to have the “most
complete and reliable information possible”.5¢
Yet, even then, given the difficulties set out
above that gatekeepers may experience in
effectively exercising their right to be heard, as
well as the fact that the DMA'’s substantive
obligations are not as self-executing, the
evidence available to the Commission may still
fall short of this bar. For instance, the
gatekeeper might raise technical points which

100.

E-3.

101.

Commission must take its final decision. While
the Commission may do its utmost to carefully
examine all aspects of the information available
to it, its ability to do is seriously constrained by
the limited time available. At very least, this is
likely to lead to flawed decisions, if not an
increased risk of successful annulment action.

For these reasons, Section F.1 below proposes
some improvements to the Specification
Proceedings which the authors hope will ensure
that gatekeepers’ right to be heard is better
respected and all ensure the Commission can
carefully examine all matters with the full benefit
of all relevant information. In doing so, the
Commission may also arrive at better regulatory
outcomes and reduce the risk of an annulment
action.

Institutional Balance, Conferral and

Proportionality in the Context of

Specification Proceedings

Q&A feedback expressed concern that
Specification Decisions may go way beyond the
scope of the DMA’s obligations, effectively
rewriting the Regulation’s text without going
through the legislative process. Such a misuse
of the Specification Process by the Commission
has the potential to infringe core constitutional
principles of EU law, and in particular those
listed below.

Institutional Balance and Conferral

o 102. The principle of conferral is set out in Article
the Commission is unable to properly assess . . . o
, ) . . 13(2) TEU, which provides that “each institution
unless it procures outside scientific expertise, i o
o e , shall act within the limits of the powers conferred
which is likely to be extremely difficult in the L ] ) ] )
) i on it in the Treaties, and in conformity with the
short time available. o — .
procedures, conditions and objectives set out in
In any event, after receipt of the gatekeeper's the'm[:..]."’ This, in turn, gives rise to the prlint':iple
views on its preliminary findings, there are likely of |n§t|tu.t|or.1al balance, *a key charactenstlc. of
to be only a few weeks left before the the institutional structure of the EU” which
“requires that each of the institutions exercise its
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104.

powers with due regard for the powers of the
other institutions” which, if invoked, means that
a matter is “of constitutional significance”.8”

In this respect, any attempt by the Commission
to use the Specification Procedure as a “back
door” amendment tool, risks breaching Article
13(2) TEU and the principle of institutional
balance, as it goes counter the political
agreement found between Commission, Council
and Parliament, in accordance with the “ordinary
legislative procedure” of Articles 289 and 294
TFEU.

Such behavior could lead to an annulment
action against Commission Specification
Decisions for breach of institutional balance,
similarly to last year's landmark /llumina/Grail
case, where the Court struck down a novel and
expansive interpretation of the jurisdictional
provisions of the EU’s merger control rules, in
large part for failing to respect the principle of
institutional balance. 8

Proportionality

105.

106.
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The proportionality principle has gained explicit
constitutional recognition via the EU Treaties,
which provide that “[ulnder the principle of
proportionality, the content and form of Union
action shall not exceed what is necessary to
achieve the objectives of the Treaties’® and
require the EU Institutions to “ensure constant
respect’” for the principle.o© Respect for the
principle is central to the DMA’s text, which
specifically provides that the Commission must
ensure that Specification
“proportionate in the specific circumstances of
the gatekeeper and the relevant service.”9!

measures are

EU acts that fail to meet a proportionality test are
liable to be struck down by the CJEU. A

107.

108.

E-4.

109.

proportionality test is composed of up to three
criteria: o2

a) The measure in question is appropriate or
suitable to achieve a legitimate objective;

b) In a choice between appropriate measures
capable of achieving the objective, the
measure constitutes the least restrictive
means of achieving this objective (i.e., it
“does not go beyond what is necessary”);
and

c) The measure is not  manifestly
disproportionate (or sometimes “manifestly
inappropriate”) to the aims pursued.

Admittedly, the Court rarely applies the second
criterion to acts of the EU institutions (especially
where the institutions enjoy wide discretion).93
However, this is not always the case,?+ and the
Court has also applied this second limb to
Commission decisions in the competition law
sphere.9

Specification Decisions which “push the limits”
of the letter of the law are likely to breach the
proportionality principle, as they may go beyond
what is necessary to achieve the Regulation’s
objectives. In taking an expansive approach to
defining gatekeepers’ obligations as part of the
Specification Process therefore, the
Commission substantially increases its legal
exposure.

Third-parties in DMA Proceedings and
General Principles of EU Law

As explained in Section D.2, the process for
consulting third-parties in the DMA’s procedures
has been criticised for lacking sufficient
transparency in terms of how the Commission
identifies which third-parties to consult, with the
Commission appearing to be more proactive in
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consulting certain third-parties over others.
Where third-parties do wish to make their views
known, there is some anecdotal evidence of the
Commission making it difficult (although not
impossible) for certain third parties to do so.9°

procedures (including procedural guidelines) to
make the process for third-party consultation
clearer and more well-defined.

Transparency and Openness

110. This “black box”, where certain third-parties may 114. The Commission’s consultation practices may
be favoured over others when it comes to also be criticised from the point of view of
Commission  consultations, may  have administrative openness as established in the
implications for important principles such as EU Treaties. Article 1 TEU refers to decisions
equal treatment, non-discrimination, being “taken as openly as possible and as
transparency and openness. closely as possible to the citizen” while Article

10(3) TEU reiterates this, providing that
Equal Treatment and Non-Discrimination decisions “shall be taken as openly and as
closely as possible to the citizen.” In addition,

111. The Commission’s current practices when Article 15(1) TFEU requires that the EU'’s
including third-parties risk falling afoul of the “institutions, bodies, offices and agencies shall
principle of equal treatment and non- conduct their work as openly as possible.”
discrimination,9” as established under Articles
20 and 21 of the Charter, as well as in the 115. The CJEU has recognised on a number of
Charter’s preamble.o8 According to long-settled occasions that the principle applies in EU
case law, the principles of equal treatment and administrative matters involving the Commission
non-discrimination require simply that and EU agencies.'©© The Court has repeatedly
“comparable situations must not be treated emphasised that openness enables the EU
differently and that different situations must not institutions to have greater legitimacy and to be
be treated in the same way unless such more effective and accountable in a democratic
treatment is objectively justified’.o9  Thus, system. 01
otherwise-potentially discriminatory practices
can be upheld if they can be objectively justified. 116. As explained above, the Commission’s practice

of choosing which third-parties to consult and

112. The Commission’s current procedural approach how intensively to consult them has been
to consulting third-parties, in particular its described as something of a “black box”, with
apparent practices of consulting certain third- third-parties in the dark as to how the
parties more intensively than others, risk Commission makes such decisions. Moreover, it
breaching the principle of equal treatment. is unclear how third-party feedback factors into
Moreover, the evidence set out in Section D.2 of the Commission’s conclusions on substantive
the Commission’s failure to answer requests for issues. Therefore, the Commission’s current
clarification on selection criteria for consulting practices in its dealings with gatekeepers seem
third-parties as well as an extension of time to be falling short of the ideal of openness under
further adds to this risk. the Treaty.

113. As set out in Section F.3, the Commission could 117. The Commission could remedy this substantially
substantially reduce this risk by adopting by adopting procedures and guidance on the
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role of third-parties in DMA regulatory dialogue
and proceedings, as set out in Section F.3
below.

Competing Requlatory Obligations and
Associated Fundamental Rights

While this study focuses on procedural rather
than substantive aspects of DMA enforcement,
regulatory conflicts merit brief consideration.
One survey respondent raised concerns that
Commission-proposed solutions may conflict
with other EU regulatory obligations, including
data protection, telecommunications, and
cybersecurity requirements. This concern has
also been noted by public commentators,
particularly regarding cybersecurity tensions. 02
It is therefore appropriate to consider whether
the Commission has the adequate procedural
and institutional tools for resolving such conflicts
under the DMA.

obligations into their assessments and the DMA
lacks any regulatory mechanism for resolving
conflicts that may arise in specific cases. This is
important as there is no guarantee that
Commission case teams responsible for
enforcing the DMA will be sufficiently familiar
with competing regulatory obligations to resolve
conflicts.  Moreover, they may, quite
understandably, see enforcement of the DMA
and its regulatory objectives (contestability and
fairness in digital markets) as their priority.
Similarly, case teams may also lack appropriate
scientific expertise to assess the consequences
of their proposed measures for, e.g.,
cybersecurity at the  technical level.
Consequently, there is a risk that conflicting
regulatory obligations and technical constraints
may not be sufficiently factored into their
assessment.

121. It is true that the DMA High-Level Group (the
Conflicting regulatory obligations are nothing ‘High-Level Group”) established under Article
new in the EU regulatory landscape. In fact, 40 DMA'°s may “identify and assess the current
such conflicts were explicitly considered by the and potential interactions” between the DMA
EU legislature in drafting the DMA. For instance, and certain sector-specific regulations including
Article 8(1) requires gatekeepers to ensure that data protection, telecommunications,
their compliance measures do not conflict with competition, ~ consumer  protection  and
applicable EU data protection, privacy, cyber audiovisual media regulation.*o¢ The High-Level
security, consumer protection, product safety Group comprises representatives from EU
and access laws. The DMA provides that, in agencies as well as pan-EU bodies representing
facilitating interoperability, gatekeepers should national regulators in spheres such as
ensure that any measures they take do not telecommunications regulation, o7 data
undermine a high level of security and data protection, >  competition  enforcement, >
protection.'os Moreover, the DMA provides that consumer protection,*© and audiovisual media
gatekeepers may implement certain measures regulation,”” but notably not specifically
to protect security in relation to third-party apps cybersecurity. '
and app stores, provided they are strictly
necessary and justified. o4 122. However, the High-Level Group currently has no
direct role in DMA procedures. Rather, its
Despite these provisions, there is no primary role is to provide general advice and
corresponding obligation on the Commission recommendations (including a report to the
case teams to factor these competing Commission, Parliament and Council) for
The DMA — A Procedural Journey Towards Effective Compliance 23
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consistent interdisciplinary approaches to
regulation insofar as those concern the DMA. 13

The lack of a robust mechanism for solving such
conflicts increases the Commission’s exposure
to legal action. In particular, some potentially
competing regulatory  obligations  protect
important fundamental rights under the Charter,

context of the DMA will not be clear until the
matter is litigated before the CJEU. The
substantial uncertainty brought here could be
remedied significantly by recognising a
procedural compliance presumption and/or
adopting a compliance certification process, as
further set out in Section F.5.

such as protection of personal data,!4 right to 126. The right to a decision within a reasonable time
respect for private life *'sand the right to a high is guaranteed both as part of the right to good
level of consumer protection.'¢ For this reason, administration, and as a corollary of the
a new role for the High-Level Group in resolving principles of legal certainty and legitimate
conflicts between regulatory obligations in expectations. Article 41 of the Charter, which
specific cases will be proposed and discussed in guarantees the right to good administration,
Section F.6. In addition, Section F.6 will propose provides that “[eJveryone has the right to have
a number of other ways to increase and improve his or her affairs handled [...] within a
the range of technical expertise the Commission reasonable time by the institutions and bodies of
has at its disposal when making decisions that the Union.”
impact matters such as cybersecurity and data
protection. 127. Moreover, the CJEU’s case law makes clear that

the right to a decision within a reasonable time
The Commission’s Discretion to Commence is also grounded in the principles of legal
Proceedings and Legal Certainty for certainty and protection of legitimate
Gatekeepers . .

expectations.7 In the early case of Geigy, the
As described above, the Commission’s wide Court held that “in the absence of any [statutory
discretion to open proceedings is a matter of time limits] ... the fundamental requirement of
some concern to gatekeepers, especially those legal certainty has the effect of preventing the
who wish to avoid a scenario in which the Commission from indefinitely delaying the
Commission can, e.g., fail to raise any concerns exercise of its power..."8 (in that case, the
for several years about a gatekeeper practice of power to impose antitrust fines). Later case law
which the Commission is aware, only to take broadened the obligation to a requirement to act
issue with it some years down the line and within a reasonable time. The Court has
commence proceedings, considered further in therefore repeatedly held that:
Section F.5.

“there is an obligation to act within a reasonable
However, the authors submit that general time in all cases where, in the absence of any
principles of EU law (especially the right to a statutory rule, the principles of legal certainty or
decision within reasonable time — see below) the protection of legitimate expectations
may nonetheless limit the Commission’s preclude the EU institutions and natural or legal
discretion to open proceedings over practices of persons from acting without any time limits,
which it has been aware for several years. thereby threatening, inter alia, to undermine the
However, how exactly this could apply in the
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stability of legal positions already acquired

[..].71

The Court has however made clear that this right
only applies absent a statutory time limit. Where
the Commission acts within the
statutory time limit, a person cannot claim that
their right to have their affairs handled within a
reasonable time was disregarded.:2° In
determining whether a particular period was
reasonable or unreasonable, the Court will
consider a number of factors including “the
background to the case, the various
procedural stages followed, the complexity of
the case and its importance for the various
parties involved.”>* (Emphasis added.)

relevant

Failure to take decisions within a reasonable
time can create a legitimate expectation which

statement of objections in an antitrust
investigation). 25 There is an argument
therefore that the Commission’s obligation to
take certain decisions within a reasonable
period could apply from the moment of
designation onwards. Moreover, it is worth
noting that, in antitrust, the duration of an
infringement is a key parameter for assessing
the amount of a fine.=2¢ Accordingly,
gatekeepers could be unfairly penalised for the
Commission’'s own failure to commence
proceedings within a reasonable period, a
situation which might increase litigation risk for
the  Commission and strengthen the
gatekeeper’'s case before the CJEU that the
Commission had breached its obligation to
commence proceedings within a reasonable
period.

may be sufficient to annul Commission acts. For 131. To take a hypothetical example, suppose a
instance, in RSV, the Court found that an gatekeeper has included in its annual
unjustified delay of 26 months was sufficient to compliance report a particular practice which it
give rise to a legitimate expectation that the believes is DMA-compliant. This practice does
Commission would not order a refund of certain not change over several years. Sometime after
unlawfully granted State aid.*22 It accordingly the third compliance report, the Commission
annulled the Commission’s decision. decides to initiate Non-Compliance Proceedings
regarding this particular practice. A gatekeeper
Neither the = DMA nor its procedural could make a plausible case that the
implementing - regulation™ - contain - statutory Commission’s failure to initiate Non-Compliance
time limits for the initiation of any types of Proceedings gave rise to a legitimate
proceedings under the DMA, the exception expectation that its practice was compliant with
being  the  procedure  for  designating the DMA in accordance with the CJEU’s RSV
gatekeepers. The — DMA's  peculiar decision, and that the Ilaunch of Non-
enforcement setup could create particular risks Compliance Proceedings at a late stage would
from the point of view of the requirement to take breach the principle of legal certainty and the
decisions within a reasonable period. As right to good administration, while doubly
detailed ~above, once designated as a penalising it for allowing the infringement to last
gatekeeper, some commentators argue that a longer than it could have, thereby increasing the
gatekeeper can be seen as procedurally akin to amount of any fine.
a person under investigation in traditional
enforcement proceedings (e.g., in the same 132. The Commission could eliminate this uncertainty
position as an undertaking in receipt of a through two mechanisms: recognising a
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compliance presumption for gatekeepers who
meet specified criteria and/or establishing a
formal compliance certification process (detailed
in Section F.5). Either approach would provide
much-needed certainty to both gatekeepers and
the Commission rather than relying on eventual
CJEU interpretation to determine what
constitutes a “reasonable period” - a
determination that may emerge only after years
of litigation.

F. Recommendations

133.

134.

135.
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This section presents concrete
recommendations to address the procedural
shortcomings identified above and thereby
ensure the respect for principles such as right of
defence,, legal certainty, proportionality,
legitimate  expectations and institutional
balance. While these proposals will benefit all
stakeholders — gatekeepers, third-parties, and
the Commission — their primary purpose extends
beyond stakeholder interests. Procedural
safeguards exist fundamentally to uphold the
rule of law and protect institutional legitimacy.
For the Commission, robust procedural
frameworks will strengthen the legal foundation
of DMA enforcement, reduce litigation risks, and
ensure more defensible regulatory outcomes.

The Commission would particularly benefit
through reduced annulment risks and enhanced
reputation as a rigorous, fair enforcer.
Gatekeepers would gain greater procedural
certainty and stronger protection of fundamental
rights. More  fundamentally, improved
procedures are likely to yield better substantive
decisions and facilitate effective compliance,
ultimately ensuring the DMA’s regulatory
success.

The following section presents eight specific
recommendations to address these challenges,

along with proposed implementation
mechanisms — whether through legislative
amendments to the DMA, delegated or
implementing acts, formal guidance in the

Official Journal, or informal Commission
guidance.
F-1.Recommendation 1: Improve Enforcement

Proceedings

136.

137.

The above legal analysis reveals significant
procedural shortcomings in the Commission’s
DMA enforcement powers and practices. The
Specification Process operates under
unrealistically compressed timelines that
undermine gatekeepers’ fundamental
procedural rights while increasing the risk of
suboptimal  substantive These
problems stem from a critical timing defect: the
Commission issues preliminary findings with
only three months remaining before the final
decision deadline, simultaneously granting
gatekeepers their first access to the file and the
opportunity to respond to its preliminary findings.
This compressed timeline proves particularly
problematic in Article 8(2) proceedings initiated
solely at the Commission’s discretion.

outcomes.

This situation can be improved in several ways.
For instance, the EU legislature could amend
Article 8 to either extend statutory timelines or
introduce a  “stop-the-clock” mechanism
enabling the Commission to suspend deadlines
when circumstances warrant. We recommend
that gatekeepers should have the right to
request such suspension where compelling
reasons exist — for instance, when proposed
Commission  solutions  prove technically
unworkable within the gatekeeper’s operational
framework. A “stop-the-clock” mechanism would
be particularly useful where the Commission
requires outside scientific and technical
expertise, e.g., to assess the impact of proposed
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changes on data access and interoperability
obligations at the technical level.

Alternatively, the Commission could address
these issues by issuing procedural guidelines
around the use of the Specification Procedure.
Such guidelines could establish commitments to
engage in comprehensive dialogue with
gatekeepers and third-parties before initiating
proceedings, and
sufficiently crystallized so that the Specification
Process begins with clear parameters.

to ensure issues are

This approach would enable the Commission to
issue preliminary findings and grant file access
much earlier — potentially within days of opening
proceedings. The Commission could commit to
initiating proceedings only when it has
developed clear preliminary findings, which
could then be issued immediately upon
commencing the Specification Procedure. This
approach would effectively double the available
time for both parties to develop feasible
solutions that meet the Commission’s objectives
while  respecting gatekeepers’ business,
technical, and regulatory constraints.

Beyond timing reforms, greater transparency
regarding the factors  ftriggering  both
Specification and Non-Compliance Proceedings
would benefit all stakeholders by reducing
uncertainty. Such clarity might also encourage
gatekeepers to proactively request Specification
Proceedings — an option most have thus far
avoided. 27

If there is a choice between instruments,

142.

F-2.Recommendation 2:

enforceable expectations. The CJEU has
confirmed that Commission guidelines create
binding obligations through the principles of
equal treatment and legitimate expectations,
preventing arbitrary departures from published
standards.’28 This framework would provide
gatekeepers and third-parties with reliable
guidance while preserving necessary regulatory
flexibility.

Separately, as discussed in Sections D.3 and
E.3 above, Q&A respondents have expressed
concerns that the Specification Procedure is
being used to effectively amend the DMA’s
substantive obligations “by the back door”. In
doing so, the Commission risks breaching key
constitutional principles of EU law including
conferral, institutional balance, and
proportionality, thereby increasing the legal risk
of an annulment action. This could be remedied
by setting out clear guidelines for case teams in
drafting Specification Decisions. Under such
guidelines, the Commission could commit to
explaining (perhaps in its statement of reasons)
how each Specification measure individually
and specifically falls within the ambit of the
obligations envisaged by the EU legislature in
the DMA’s text. This would have the dual effect
of ensuring that Specification Decisions both
respect the principles of institutional balance
and conferral while simultaneously ensuring that
they are proportionate to achieve the
Regulation’s objectives.

Develop Guidance on

Dialogue with Gatekeepers

guidelines offer certain advantages over 143. Regulatory dialogue seems the Commission’s
legislative amendments. The Commission could preferred enforcement tool, 29 and it is central to
craft and implement changes swiftly without gatekeepers in understanding how to effectively
risking unexpected modifications during the comply with the DMA. Yet, as set out in Section
legislative process. Guidelines provide flexibility D.1, gatekeepers face challenges including
for future revisions while still creating expansive information requests (where the
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Commission’s compliance concern is not
apparent), coupled with unrealistic response
deadlines and lengthy dialogue process, with no
prior indication of the Commission’s concerns,

Commission should aim for a structured and
process which vyields diverse
perspectives.

inclusive

articulate clear legal positions, among other could be substantially averted) if the
problems. Commission adopted clear guidance on the
consultation of third-parties. Such practices
144. There are different aspects to consider in could cover matters such as:
relation to formalising the dialogue process. A
clear procedural framework establishing when a) Factors for identifying which third-parties to
the Commission would initiate dialogue, consult;
applicable timelines, and feedback mechanisms _ _
would create predictability while maintaining b) Procedures for dealing with requests by
. third-parties to contribute to consultations to
necessary flexibility.
ensure that all third-parties are treated
145. A balanced approach would involve publishing equally and fairly; and
Commission “best practices” addressing the _ _ o _
elements outlined in paragraph 150. These c) Clear guidance on how third-parties’ input is
would represent the Commission’s standard evaluajced. :and mcorporatfa(.j |nto. the
approach without creating binding procedural Commission’s regulatory decision-making.
.obl|gat|ons.|n every case. This frar.newo.rk. W_O_UId 148. In its guidance, the Commission could also
improve dialogue processes while minimising . .
the risk of dural liticat Publishi X commit to proactive measures to ensure
gns of procedura |t.|ga? on. Fu I_S Ing suc diversity of third-party voices. The guidelines
guidance on the Commission’s website — rather L
should also set out the factors indicating
than in the Official Journal — would strike an . . C )
_ o diversity. Such factors might include:
appropriate balance between providing useful
direction and preserving operational flexibility. a) Size of the third-party organisation (small,
medium or large);
F-3.Recommendation 3: Develop Procedural
Guidelines on the Inclusion of Third-parties N —
b) The organisation’s objectives (e.g. a
146. As set out above, the Commission’s practices business, civil society  organisation
around consulting third-parties have been representing businesses of a particular size,
described as something of a “black box” which or a civil society organisation representing
lack transparency, both in terms of how the non-business interests); and
Commission chooses which third-parties to o o
consult and how intensively to consult them, but c) The organlsatlon.s footprmt in the EU (e.g.,
also how those third-parties’ feedback factors has th(? Comm|SS|on consulted potential
into the Commission’s decision making. As set corT1pet|tor§ in the EU who are not yet
out in Section E.3, present practices risk majorly active).
breaching the right to equal treatment and the
\ng he 19 q 149. The above changes would both reduce the risk
Commission’s duty of openness. Instead, the o,
of legal challenges to the Commission’s
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enforcement practices while also ensuring the
equal treatment of all third-parties vis-a-vis one
another (these parties being the very players for
whom the DMA is designed to ensure
contestability and fairness). In doing so, they
would go some way to ensuring a diverse, open
and collaborative regulatory process between
the Commission, gatekeepers and third-parties
ultimately good

which  would result in

hearing officer may have a role to govern
procedural aspects of the dialogue process
(such as RFls).

F-5.Recommendation 5: Introduce a Compliance

Presumption, Commitments and/or Compliance

Compliance Presumption

substantive outcomes. 153. As noted above, it was suggested as part of the
Q&A that the Commission should develop a
F-4.Recommendation 4: Introduce Hearing Officers compliance presumption regime. Under this
and Procedural Guidelines approach, companies that align with pre-set
150. As highlighted in Sections C.3 and D.4, the DMA Commission guidance on specific elements of
. . the DMA’s obligations would be deemed
differs from merger control and antitrust i . .
investigations, in that it offers neither access to compliant (effectively shifting the burden of proof
. . . away from gatekeepers). This regime could
a hearing officer nor the opportunity for an oral i
hearing possibly be modelled off the system of block
' exemptions in state aid (Article 107 TFEU) and
151. Although the CJEU has held that oral hearings antitrust (Article 101 TFEU) law. This section will
are not a mandatory component of the right to recommend how such a compliance
be heard, 3° a properly held oral hearing coupled presumption could operate in practice, looking at
with an objective and impartial hearing officer both procedural and substantive aspects.
could be an important safeguard for the . .
Commission against allegations that 154. Block exemption regulations can be seen to
, . ., . form part of a corpus of substantive
gatekeepers’ (or third-parties’) procedural rights ; ] it | Lol
132
had been breached. Moreover, an oral hearing presumpt!ons N compet |onf a\t/v. fegz
might increase gatekeeper trust in the process presumptions are -common features o
and allow it to fully convey concems around administrative law, including in competition
S - ’ enforcement.’3s3  For instance, failure by the
e.g., implications for conflicting regulatory C ssion to adopt decision by th
obligations (especially as officials from other ommission fo adopt a merger decision by the
interested DGs and EU agencies as well as relevant deadline means a merger is deemed
. approved. 34
member states often attend oral hearings).'s!
152. The authors recommend therefore that the 195, Accjordmglyj,dz ?MA comp!?nce presumption
Commission introduce a right to an oral hearing regime could be two-pronged:
before it takes a final decision on substantive . . . .
a) Substantive presumption of compliance:
aspects of the DMA, including Specification and the Commission could provide guidelines
Non-Comphancha Procec.edmgs (as We”. as other setting out specific criteria and situations
such proceedings like systematic non- that are clearly DMA-compliant with respect
compliance proceedings under Article 18). The to certain substantive obligations.. Such a
Commission should also consider whether a o . .
system would be similar to its approach in
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block exemption regulations under Articles
101 and 107 TFEU. This would reduce the
likelihood of burdensome dialogue for both
Commission and gatekeepers;

b) Procedural presumption of compliance:
Such presumption would act like a “statute
of limitations”, whereby, if the Commission
is aware of a particular gatekeeper practice
for a particular number of years and raises
no objections to it, it may not open Non-
Compliance (and possibly Specification)
Proceedings against that practice. In
recognising such a procedural presumption,
the Commission would ensure respect for
the right to a decision within a reasonable
period of time as set out in Section E.6
above, thereby reducing litigation risk. It
would also create greater legal certainty for
all given that, absent a specified statutory
time limit, the concept of a “reasonable
period” must be assessed case-by-case
under the CJEU’s case law.

Commitments/Compliance Certification

156.
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Relatedly, a formal commitments or compliance

158.

159.

F-6.

DMA, but not in respect of ordinary Non-
Compliance Proceedings under Article 29.135
This creates a scenario of procedural
inconsistency, with implications also for the
proportionality principle.

A broader commitments regime would thus be
welcomed as it would provide the necessary
certainty for gatekeepers and third-parties alike
to make changes to their respective business
models, thereby safeguarding innovation and
investment. Indeed, as noted above, ongoing
uncertainty around DMA compliance has made
it difficult not just for gatekeepers, but also
smaller technology platforms (for whom the
DMA is intended to benefit) to make the
necessary changes to their businesses.

Legislative amendment represents the optimal
approach for expanding the commitments
regime, providing explicit statutory authority and
ensuring uniform treatment of all Commission-
recognized commitments.

Recommendation 6: Introduce Institutional
Tools for Solving Regulatory Conflicts

160. Finally, as noted above, although regulatory
certification process (akin to remedies proposals conflicts between the DMA and competing
in antitrust or merger control) could also serve obligations under EU law such as data
.the se.;\m<.a purpose as a compliance preSL.Jmption protection and cybersecurity are foreseen by the
in bringing about greater legal certainty for DMA’s text, the Regulation essentially leaves
gatekeepers. Such a .mechamsm would .allow the resolution of those to the gatekeeper alone
gatekeepers to proactively address compliance at an individual level.s Where Commission
through  negotiated solutions, enabling more case teams responsible for enforcing the DMA
flexible and . pract|cjal _ llmplementatlon seek solutions which have a detrimental effect
appro.aches while .malntalnlng r.eg.;ulat.ory on competing obligations, the DMA lacks any
oversight and reducing the administrative mechanism for resolving such conflicts.
burden compared to formal enforcement
proceedings. 161. The role of the DMA High-Level Group could be

_ expanded to help resolve such conflicts in

At pr.esent, the _ DMA * provides for. such individual cases. In particular, gatekeepers

commitments only in respect of proceedings for should be given the right to seek an opinion of
systematic non-compliance under Article 18
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the High-Level Group in certain circumstances.
For instance, where a gatekeeper is concerned
that measures suggested during regulatory
dialogue or contemplated by the Commission in
preliminary findings (whether in Specification,
Non-Compliance or other Proceedings) may
conflict with other regulatory obligations, the
gatekeeper could request an opinion from the
High-Level Group. Such an opinion procedure

composed of seconded personnel from
appropriate regulators, many of whom may
already have sufficient expertise in dealing with
different areas of law (for instance, many
national and EU-level telecommunications
regulators will have experience dealing with
competition law concepts, especially in cases
concerning significant market power). 38

would have to be accompanied by appropriate 164. A procedure such as this could substantially
mechanisms for “stopping the clock” on any reduce the risk of legal challenges based on
applicable enforcement proceedings. However, conflict with other regulatory obligations and
it is important that the High-Level Group be their associated fundamental rights. It would
required to limit its assessment to the conflict in thereby assure the DMA's regulatory and
question and not introduce new issues which reputational success while ensuring that the EU
were not raised by the gatekeeper. remains a good place to do business with a high
level of protection of cybersecurity, privacy
As suggested by some commentators,*s” the personal data and consumer protection, among
composition of the High-Level Group should other matters.
also be expanded to include EU and national
cybersecurity authorities, especially the EU 165. Relatedly, the Commission should take steps to
Agency for Cybersecurity (“ENISA”). While increase and improve the technical expertise
telecommunications and data  protection that forms part of its decision making, especially
regulators are represented and may exercise in relation to matters such as data access and
certain functions in respect of cybersecurity interoperability. One way of doing this could be
enforcement, ENISA’s particular expertise and to adopt guidelines governing whether and how
pan-EU role in ensuring cybersecurity makes a the Commission will seek external technical
compelling case for its inclusion in the High- expertise, committing to publishing any expert
Level Group to ensure that there is appropriate reports and giving gatekeepers opportunities to
knowledge to resolve conflicts between make their views known on the content of these
cybersecurity laws and the DMA. This is in reports. In this regard, the Commission could
particular the case given that cybersecurity is commit to seeking advice in certain
one of the major challenges to implementing circumstances from the Commission’s science
DMA measures. and knowledge service, the Joint Research
Centre (“JRC”), as well as national regulatory
Finally, to ensure that it has the appropriate authorities (either directly or as part of the HLG)
resources and dedicated personnel with a clear on matters concerning data protection and
mandate, the High-Level Group could set up a cybersecurity (in addition to tendering for reports
conflicts committee specifically for this purpose. from private sector external experts). In this
This would also ensure that case-specific regard, it is worth noting that the duty of careful
conflicts do not distract from its broader examination can include a duty to consult
functions. This conflicts committee could be experts, as mentioned in Section E.2.
The DMA — A Procedural Journey Towards Effective Compliance 31



166.

167.

King & Spalding

Accordingly, such practices and procedures are
liable to reduce the litigation risk to the
Commission.

In terms of choice of instrument, most of these
changes could again be made by guidelines
which gatekeepers could rely on via the doctrine
of legitimate expectations. Indeed, Article 40(5),
which provides that the High-Level Group may
give “advice and recommendations within their
expertise relevant for any general matter of
implementation or enforcement of [the DMA]”
and “advice and expertise promoting a
consistent regulatory approach across different
regulatory instruments” seems to be broad
enough to give it a sufficient mandate to give
opinions on conflicts between different
regulations and the DMA in specific cases. The
Commission could supplement this by setting
out the circumstances in which it will consult the
High-Level Group on regulatory conflicts, as well
as committing to taking the views of the High-
Level Group on board in any final decision.
Likewise, guidelines are an appropriate avenue
for making the above changes in respect of
seeking external technical expertise (including
from the JRC), where the Commission can lay
out the conditions under which it will seek such
expertise, publish the expertise and give
gatekeepers the chance to make their views
known on the expert report.

Recommendation 7: Avoid Regulatory

Duplication and Streamline Processes

Involving Multiple Requlators

Regulatory duplication can arise in two contexts,
both of which are covered in Sections C.4 and
D.4 above:

a) Duplication between DG Connect and DG
COMP (e.g., asking for the same

168.

169.

170.

information twice while taking different
approaches to investigation structure); and

b) Duplication between the Commission and
NCAs where they conduct parallel
investigations into the same gatekeeper
conduct.

It is worth noting that DG COMP’s enforcement
expertise appears to be well-reflected in
technology platform experiences, as, according
to the Q&A responses, DG Connect issues a
higher volume of RFls, often sent without prior
in-depth discussions on substance, whereas DG
COMP takes a more structured approach.

To remedy this, the Commission should
carefully consider the roles of the two DGs and
redesign current dialogue and enforcement
practices accordingly, ideally by means of
procedural guidelines.

Avoiding duplication vis-a-vis NCAs essentially
boils down to adopting measures that can
effectively prevent regulatory fragmentation (as
mandated by Articles 1(5), (6) and (7) DMA).
Consequently, duplication vis-a-vis NCA
investigations could be reduced by expanding
the Commission’s powers under Article 38(7)
DMA to remove NCAs’ ability to conduct parallel
investigations. At present, this only applies
where the Commission decides to commence
Non-Compliance Proceedings under Article 20.
However, given the importance of alternatives
such as Commission dialogue and Specification
Proceedings for gatekeepers in achieving
effective compliance, this status quo risks
fragmentation in the internal market as
gatekeepers may receive conflicting messages
from different enforcers until the Commission
commences Non-Compliance Proceedings. We
therefore recommend that the Commission be
given a discretionary power to order NCAs to
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pause their investigations where the
Commission intends to open Specification
Proceedings or where it is in the process of
agreeing compliance solutions with a
gatekeeper via a process of dialogue.
Additionally, providing clearer guidance to NCAs
on Articles 1(5), (6) and (7) would help to avoid
overlapping national investigations, for example
into practices already addressed under the
DMA. These measures would go a long way to
ensuring consistency within the internal market,
as well as ensuring the efficient use of regulatory
resources by guarding against investigative
duplication.

Recommendation 8: In appropriate cases

and following consultation, introduce

substantive guidelines, taking diversity of

business models and technical constraints

into account.

The DMA expressly contemplates Commission
guidelines as a regulatory tool.:39  Such
guidelines have been recognised as potentially
valuable complements to the DMA’s procedural
framework, offering additional clarity and legal
certainty regarding substantive obligations.
However, these guidelines should only be
issued to achieve concrete and helpful
purposes.

It should be noted that — due to their nature —
substantive guidelines risk becoming an
instrument that fails to accommodate diverse
business model realites and technical
constraints, imposing requirements that are
misaligned with gatekeeper-specific operational
realities. Experience has already demonstrated
that many DMA obligations have proven to be
less self-executing than originally conceived.

For this reason, substantive guidelines should
be issued once the appropriate enforcement

174.

experience has been gathered, and the
Commission can guarantee that they:

a) Would be necessary and helpful to
gatekeepers  in  achieving effective
compliance;

b) Can respect divergent gatekeeper business
models and technical constraints; and

c) Do not impose obligations going beyond
those envisaged by the Regulation.

Should the Commission decide to issue such
substantive guidelines, it should consult with
gatekeepers and third parties on the topics that
might benefit the most from guidelines, as well
as their content. These three conditions, as well
as the obligation of consultation, should be
specified in the Regulation’s text to ensure that
substantive guidelines are only adopted where
they are appropriate.

G. Conclusion

175.

176.

With the DMA’s three-year legislative review
approaching in 2026, public debate has focused
on whether the Regulation’s substantive
obligations achieve their stated aims of
contestability and fairness. Yet an evaluation of
the procedural rights under the DMA — the focus
of this study — remains largely neglected despite
procedures being fundamental to effective DMA
enforcement. This gap must be addressed as
part of the upcoming review process.

The legal analysis in this study demonstrates
that the procedural framework of the DMA is as
critical to the DMA’s success as substantive
obligations. While the Regulation appropriately
imposes significant gatekeeper responsibilities,
it operates through procedural systems that
currently lack adequate clarity, transparency,
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and fairness. The Commission’s expansive
discretion, tight enforcement timelines, and
opaque consultation practices undermine the
effectiveness and legality of the DMA’s
enforcement.

177. Through a detailed legal analysis and
stakeholder feedback, this study has identified
several areas where the DMA’s procedures fall
short of respecting obligations of fundamental
rights and general principles of EU law, including
the right to be heard, the duty of care, equal
treatment, legitimate expectations, legal
certainty, proportionality, openness and
institutional balance. These shortcomings
expose the Commission to potential annulment
actions but also hinder the ability of gatekeepers
and third-parties to engage meaningfully with
the regulatory process.

178. The eight recommendations proposed in this
paper offer a roadmap for procedural reform. In
each case, they aim to strike a balance between

1 The main legislative texts for the DMA are Regulation (EU)
2022/1925 of the European Parliament and of the Council of 14
September 2022 on contestable and fair markets in the digital sector,
OJ L 265, 12.10.2022, p. 1-66, and the Procedural Implementing
Regulation (EU) 2023/814 of 14 April 2023 on detailed arrangements
for the conduct of certain proceedings by the Commission pursuant to
Regulation (EU) 2022/1925 (the “Implementing Regulation”), OJ L
102, 17.4.2023, p. 6-19.

2 See in particular the procedures under Articles 8(2) and 20
(specification), 29 and 20 (non-compliance) and 8(3) (dialogue) DMA.
3 For an analysis on how the DMA interacts with national competition
laws, see Van den Boom, “What does the Digital Markets Act
harmonize? — exploring interactions between the DMA and national
competition laws”, 19(1) European Competition Law Journal (2023)
57.

4 Article 13(3) DMA.

5 Article 8(1) DMA.

6 Article 11(1) DMA.
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available on the Commission’s website: https://digital-markets-act-
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8 Article 28 DMA.

9 See Korber, “Lessons from the hare and the tortoise: Legally
imposed self-regulation, proportionality and the right to defence under
the DMA” (SSRN, open access) 19 October 2021, pages 14 — 15:
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Pablo Ibafez Colomo, “The Draft Digital Markets Act: a legal and
institutional analysis” (SSRN, open access) 12 March 2021, pages 3
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flexibility and structure, seeking to enhance legal
certainty, reduce administrative burdens, and
foster trust between the Commission,
gatekeepers, and third-parties. Some of these
reforms (such as procedural guidelines and best
practices) can be implemented quickly and
without legislative change. Others, like the
expansion of the commitments regime, a power
to order NCAs to pause their investigations, or
changes to the High-Level Group’s mandate,
may require legislative action.

179. Strengthening the DMA’s procedural
architecture serves purposes beyond
constitutional compliance — it is essential to
achieving the Regulation’s core objectives. Fair,
transparent, and effective procedures will
enable the DMA to deliver truly contestable and
fair digital markets while reinforcing the EU’s
reputation as a principled, innovation-friendly
regulator.
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	47. This Section will consider how the procedures under the DMA operate in practice. Such a practical understanding is crucial to appreciating the real-world impact that the DMA’s procedural setup is having on gatekeepers and third-party technology pl...
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	104. Such behavior could lead to an annulment action against Commission Specification Decisions for breach of institutional balance, similarly to last year’s landmark Illumina/Grail case, where the Court struck down a novel and expansive interpretatio...
	105. The proportionality principle has gained explicit constitutional recognition via the EU Treaties, which provide that “[u]nder the principle of proportionality, the content and form of Union action shall not exceed what is necessary to achieve the...
	106. EU acts that fail to meet a proportionality test are liable to be struck down by the CJEU. A proportionality test is composed of up to three criteria:91F
	a) The measure in question is appropriate or suitable to achieve a legitimate objective;
	b) In a choice between appropriate measures capable of achieving the objective, the measure constitutes the least restrictive means of achieving this objective (i.e., it “does not go beyond what is necessary”); and
	c) The measure is not manifestly disproportionate (or sometimes “manifestly inappropriate”) to the aims pursued.

	107. Admittedly, the Court rarely applies the second criterion to acts of the EU institutions (especially where the institutions enjoy wide discretion).92F   However, this is not always the case,93F  and the Court has also applied this second limb to ...
	108. Specification Decisions which “push the limits” of the letter of the law are likely to breach the proportionality principle, as they may go beyond what is necessary to achieve the Regulation’s objectives. In taking an expansive approach to defini...
	109. As explained in Section D.2, the process for consulting third-parties in the DMA’s procedures has been criticised for lacking sufficient transparency in terms of how the Commission identifies which third-parties to consult, with the Commission ap...
	110. This “black box”, where certain third-parties may be favoured over others when it comes to Commission consultations, may have implications for important principles such as equal treatment, non-discrimination, transparency and openness.
	111. The Commission’s current practices when including third-parties risk falling afoul of the principle of equal treatment and non-discrimination,96F  as established under Articles 20 and 21 of the Charter, as well as in the Charter’s preamble.97F   ...
	112. The Commission’s current procedural approach to consulting third-parties, in particular its apparent practices of consulting certain third-parties more intensively than others, risk breaching the principle of equal treatment. Moreover, the eviden...
	113. As set out in Section F.3, the Commission could substantially reduce this risk by adopting procedures (including procedural guidelines) to make the process for third-party consultation clearer and more well-defined.
	114. The Commission’s consultation practices may also be criticised from the point of view of administrative openness as established in the EU Treaties. Article 1 TEU refers to decisions being “taken as openly as possible and as closely as possible to...
	115. The CJEU has recognised on a number of occasions that the principle applies in EU administrative matters involving the Commission and EU agencies.99F   The Court has repeatedly emphasised that openness enables the EU institutions to have greater ...
	116. As explained above, the Commission’s practice of choosing which third-parties to consult and how intensively to consult them has been described as something of a “black box”, with third-parties in the dark as to how the Commission makes such deci...
	117. The Commission could remedy this substantially by adopting procedures and guidance on the role of third-parties in DMA regulatory dialogue and proceedings, as set out in Section F.3 below.
	118. While this study focuses on procedural rather than substantive aspects of DMA enforcement, regulatory conflicts merit brief consideration. One survey respondent raised concerns that Commission-proposed solutions may conflict with other EU regulat...
	119. Conflicting regulatory obligations are nothing new in the EU regulatory landscape. In fact, such conflicts were explicitly considered by the EU legislature in drafting the DMA. For instance, Article 8(1) requires gatekeepers to ensure that their ...
	120. Despite these provisions, there is no corresponding obligation on the Commission case teams to factor these competing obligations into their assessments and the DMA lacks any regulatory mechanism for resolving conflicts that may arise in specific...
	121. It is true that the DMA High-Level Group (the “High-Level Group”) established under Article 40 DMA104F  may “identify and assess the current and potential interactions” between the DMA and certain sector-specific regulations including data protec...
	122. However, the High-Level Group currently has no direct role in DMA procedures. Rather, its primary role is to provide general advice and recommendations (including a report to the Commission, Parliament and Council) for consistent interdisciplinar...
	123. The lack of a robust mechanism for solving such conflicts increases the Commission’s exposure to legal action. In particular, some potentially competing regulatory obligations protect important fundamental rights under the Charter, such as protec...
	124. As described above, the Commission’s wide discretion to open proceedings is a matter of some concern to gatekeepers, especially those who wish to avoid a scenario in which the Commission can, e.g., fail to raise any concerns for several years abo...
	125. However, the authors submit that general principles of EU law (especially the right to a decision within reasonable time – see below) may nonetheless limit the Commission’s discretion to open proceedings over practices of which it has been aware ...
	126. The right to a decision within a reasonable time is guaranteed both as part of the right to good administration, and as a corollary of the principles of legal certainty and legitimate expectations. Article 41 of the Charter, which guarantees the ...
	127. Moreover, the CJEU’s case law makes clear that the right to a decision within a reasonable time is also grounded in the principles of legal certainty and protection of legitimate expectations.116F   In the early case of Geigy, the Court held that...
	“there is an obligation to act within a reasonable time in all cases where, in the absence of any statutory rule, the principles of legal certainty or the protection of legitimate expectations preclude the EU institutions and natural or legal persons ...
	128. The Court has however made clear that this right only applies absent a statutory time limit. Where the Commission acts within the relevant statutory time limit, a person cannot claim that their right to have their affairs handled within a reasona...
	129. Failure to take decisions within a reasonable time can create a legitimate expectation which may be sufficient to annul Commission acts. For instance, in RSV, the Court found that an unjustified delay of 26 months was sufficient to give rise to a...
	130. Neither the DMA nor its procedural implementing regulation122F  contain statutory time limits for the initiation of any types of proceedings under the DMA, the exception being the procedure for designating gatekeepers.123F   The DMA’s peculiar en...
	131. To take a hypothetical example, suppose a gatekeeper has included in its annual compliance report a particular practice which it believes is DMA-compliant. This practice does not change over several years. Sometime after the third compliance repo...
	132. The Commission could eliminate this uncertainty through two mechanisms: recognising a compliance presumption for gatekeepers who meet specified criteria and/or establishing a formal compliance certification process (detailed in Section F.5). Eith...
	133. This section presents concrete recommendations to address the procedural shortcomings identified above and thereby ensure the respect for principles such as right of defence,, legal certainty, proportionality, legitimate expectations and institut...
	134. The Commission would particularly benefit through reduced annulment risks and enhanced reputation as a rigorous, fair enforcer. Gatekeepers would gain greater procedural certainty and stronger protection of fundamental rights. More fundamentally,...
	135. The following section presents eight specific recommendations to address these challenges, along with proposed implementation mechanisms – whether through legislative amendments to the DMA, delegated or implementing acts, formal guidance in the O...
	136. The above legal analysis reveals significant procedural shortcomings in the Commission’s DMA enforcement powers and practices. The Specification Process operates under unrealistically compressed timelines that undermine gatekeepers’ fundamental p...
	137. This situation can be improved in several ways. For instance, the EU legislature could amend Article 8 to either extend statutory timelines or introduce a “stop-the-clock” mechanism enabling the Commission to suspend deadlines when circumstances ...
	138. Alternatively, the Commission could address these issues by issuing procedural guidelines around the use of the Specification Procedure. Such guidelines could establish commitments to engage in comprehensive dialogue with gatekeepers and third-pa...
	139. This approach would enable the Commission to issue preliminary findings and grant file access much earlier – potentially within days of opening proceedings. The Commission could commit to initiating proceedings only when it has developed clear pr...
	140. Beyond timing reforms, greater transparency regarding the factors triggering both Specification and Non-Compliance Proceedings would benefit all stakeholders by reducing uncertainty. Such clarity might also encourage gatekeepers to proactively re...
	141. If there is a choice between instruments, guidelines offer certain advantages over legislative amendments. The Commission could craft and implement changes swiftly without risking unexpected modifications during the legislative process. Guideline...
	142. Separately, as discussed in Sections D.3 and E.3 above, Q&A respondents have expressed concerns that the Specification Procedure is being used to effectively amend the DMA’s substantive obligations “by the back door”. In doing so, the Commission ...
	143. Regulatory dialogue seems the Commission’s preferred enforcement tool,128F  and it is central to gatekeepers in understanding how to effectively comply with the DMA. Yet, as set out in Section D.1, gatekeepers face challenges including expansive ...
	144. There are different aspects to consider in relation to formalising the dialogue process. A clear procedural framework establishing when the Commission would initiate dialogue, applicable timelines, and feedback mechanisms would create predictabil...
	145. A balanced approach would involve publishing Commission “best practices” addressing the elements outlined in paragraph 150. These would represent the Commission’s standard approach without creating binding procedural obligations in every case. Th...
	146. As set out above, the Commission’s practices around consulting third-parties have been described as something of a “black box” which lack transparency, both in terms of how the Commission chooses which third-parties to consult and how intensively...
	147. This could be achieved (and the above risks could be substantially averted) if the Commission adopted clear guidance on the consultation of third-parties. Such practices could cover matters such as:
	a) Factors for identifying which third-parties to consult;
	b) Procedures for dealing with requests by third-parties to contribute to consultations to ensure that all third-parties are treated equally and fairly; and
	c) Clear guidance on how third-parties’ input is evaluated and incorporated into the Commission’s regulatory decision-making.

	148. In its guidance, the Commission could also commit to proactive measures to ensure diversity of third-party voices. The guidelines should also set out the factors indicating diversity. Such factors might include:
	a) Size of the third-party organisation (small, medium or large);
	b) The organisation’s objectives (e.g. a business, civil society organisation representing businesses of a particular size, or a civil society organisation representing non-business interests); and
	c) The organisation’s footprint in the EU (e.g., has the Commission consulted potential competitors in the EU who are not yet majorly active).

	149. The above changes would both reduce the risk of legal challenges to the Commission’s enforcement practices while also ensuring the equal treatment of all third-parties vis-à-vis one another (these parties being the very players for whom the DMA i...
	150. As highlighted in Sections C.3 and D.4, the DMA differs from merger control and antitrust investigations, in that it offers neither access to a hearing officer nor the opportunity for an oral hearing.
	151. Although the CJEU has held that oral hearings are not a mandatory component of the right to be heard,129F  a properly held oral hearing coupled with an objective and impartial hearing officer could be an important safeguard for the Commission aga...
	152. The authors recommend therefore that the Commission introduce a right to an oral hearing before it takes a final decision on substantive aspects of the DMA, including Specification and Non-Compliance Proceedings (as well as other such proceedings...
	153. As noted above, it was suggested as part of the Q&A that the Commission should develop a compliance presumption regime. Under this approach, companies that align with pre-set Commission guidance on specific elements of the DMA’s obligations would...
	154. Block exemption regulations can be seen to form part of a corpus of substantive presumptions in competition law.131F   Legal presumptions are common features of EU administrative law, including in competition enforcement.132F   For instance, fail...
	155. Accordingly, a DMA compliance presumption regime could be two-pronged:
	a) Substantive presumption of compliance: the Commission could provide guidelines setting out specific criteria and situations that are clearly DMA-compliant with respect to certain substantive obligations.. Such a system would be similar to its appro...
	b) Procedural presumption of compliance: Such presumption would act like a “statute of limitations”, whereby, if the Commission is aware of a particular gatekeeper practice for a particular number of years and raises no objections to it, it may not op...

	156. Relatedly, a formal commitments or compliance certification process (akin to remedies proposals in antitrust or merger control) could also serve the same purpose as a compliance presumption in bringing about greater legal certainty for gatekeeper...
	157. At present, the DMA provides for such commitments only in respect of proceedings for systematic non-compliance under Article 18 DMA, but not in respect of ordinary Non-Compliance Proceedings under Article 29.134F   This creates a scenario of proc...
	158. A broader commitments regime would thus be welcomed as it would provide the necessary certainty for gatekeepers and third-parties alike to make changes to their respective business models, thereby safeguarding innovation and investment. Indeed, a...
	159. Legislative amendment represents the optimal approach for expanding the commitments regime, providing explicit statutory authority and ensuring uniform treatment of all Commission-recognized commitments.
	160. Finally, as noted above, although regulatory conflicts between the DMA and competing obligations under EU law such as data protection and cybersecurity are foreseen by the DMA’s text, the Regulation essentially leaves the resolution of those to t...
	161. The role of the DMA High-Level Group could be expanded to help resolve such conflicts in individual cases. In particular, gatekeepers should be given the right to seek an opinion of the High-Level Group in certain circumstances. For instance, whe...
	162. As suggested by some commentators,136F  the composition of the High-Level Group should also be expanded to include EU and national cybersecurity authorities, especially the EU Agency for Cybersecurity (“ENISA”). While telecommunications and data ...
	163. Finally, to ensure that it has the appropriate resources and dedicated personnel with a clear mandate, the High-Level Group could set up a conflicts committee specifically for this purpose. This would also ensure that case-specific conflicts do n...
	164. A procedure such as this could substantially reduce the risk of legal challenges based on conflict with other regulatory obligations and their associated fundamental rights. It would thereby assure the DMA’s regulatory and reputational success wh...
	165. Relatedly, the Commission should take steps to increase and improve the technical expertise that forms part of its decision making, especially in relation to matters such as data access and interoperability. One way of doing this could be to adop...
	166. In terms of choice of instrument, most of these changes could again be made by guidelines which gatekeepers could rely on via the doctrine of legitimate expectations. Indeed, Article 40(5), which provides that the High-Level Group may give “advic...
	167. Regulatory duplication can arise in two contexts, both of which are covered in Sections C.4 and D.4 above:
	a) Duplication between DG Connect and DG COMP (e.g., asking for the same information twice while taking different approaches to investigation structure); and
	b) Duplication between the Commission and NCAs where they conduct parallel investigations into the same gatekeeper conduct.

	168. It is worth noting that DG COMP’s enforcement expertise appears to be well-reflected in technology platform experiences, as, according to the Q&A responses, DG Connect issues a higher volume of RFIs, often sent without prior in-depth discussions ...
	169. To remedy this, the Commission should carefully consider the roles of the two DGs and redesign current dialogue and enforcement practices accordingly, ideally by means of procedural guidelines.
	170. Avoiding duplication vis-à-vis NCAs essentially boils down to adopting measures that can effectively prevent regulatory fragmentation (as mandated by Articles 1(5), (6) and (7) DMA). Consequently, duplication vis-à-vis NCA investigations could be...
	171. The DMA expressly contemplates Commission guidelines as a regulatory tool.138F   Such guidelines have been recognised as potentially valuable complements to the DMA’s procedural framework, offering additional clarity and legal certainty regarding...
	172. It should be noted that – due to their nature –  substantive guidelines risk becoming an instrument that fails to accommodate diverse business model realities and technical constraints, imposing requirements that are misaligned with gatekeeper-sp...
	173. For this reason, substantive guidelines should be issued once the appropriate enforcement experience has been gathered, and the Commission can guarantee that they:
	a) Would be necessary and helpful to gatekeepers in achieving effective compliance;
	b) Can respect divergent gatekeeper business models and technical constraints; and
	c) Do not impose obligations going beyond those envisaged by the Regulation.

	174. Should the Commission decide to issue such substantive guidelines, it should consult with gatekeepers and third parties on the topics that might benefit the most from guidelines, as well as their content. These three conditions, as well as the ob...
	175. With the DMA’s three-year legislative review approaching in 2026, public debate has focused on whether the Regulation’s substantive obligations achieve their stated aims of contestability and fairness. Yet an evaluation of the procedural rights u...
	176. The legal analysis in this study demonstrates that the procedural framework of the DMA is as critical to the DMA’s success as substantive obligations. While the Regulation appropriately imposes significant gatekeeper responsibilities, it operates...
	177. Through a detailed legal analysis and stakeholder feedback, this study has identified several areas where the DMA’s procedures fall short of respecting obligations of fundamental rights and general principles of EU law, including the right to be ...
	178. The eight recommendations proposed in this paper offer a roadmap for procedural reform. In each case, they aim to strike a balance between flexibility and structure, seeking to enhance legal certainty, reduce administrative burdens, and foster tr...
	179. Strengthening the DMA’s procedural architecture serves purposes beyond constitutional compliance – it is essential to achieving the Regulation’s core objectives. Fair, transparent, and effective procedures will enable the DMA to deliver truly con...
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