
Our Litigators of the Week are Jeffrey 
Cashdan, Zachary McEntyre and 
Amy Upshaw of King & Spalding. 
Last month, they and their team 
secured wins at the Seventh and 

Third Circuits for auto insurer Progressive, knock-
ing out certified classes of policyholders pursu-
ing claims that the company had systematically 
underpaid for the value of totaled vehicles.

This week, the team secured another appel-
late win at the Fourth Circuit, where a major-
ity of a split panel held that the plaintiff failed 
to establish commonality or predominance in 
a proposed class of policyholders in South 
Carolina. Showing that the market value was 
higher than what Progressive actually paid 
would depend on characteristics like the model 
of an individual vehicle, its amenities, post-pur-
chase alterations, mileage, accident history and 
condition, wrote Judge Paul Victor Niemeyer, in 
an opinion joined by Judge J. Harvie Wilkinson 
III. “This highly individualized assessment of 
the actual cash value of a vehicle would be 
essential to determining whether Progressive’s 

payment amounted to the actual cash value and 
therefore to whether it breached the insurance 
contract,” Niemeyer wrote.

Litigation Daily: Who is your client and what is 
at stake in these cases?

Jeff Cashdan: Our clients are Progressive 
Casualty Insurance Company and various 
related Progressive entities that write auto-
mobile insurance in states across the coun-
try. These cases challenge one aspect of the 
methodology that Progressive entities use to 
estimate the market value for total-loss vehicles 
that are covered by their insurance policies. The 
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various cases, filed mostly in federal courts 
around the country, each seek to certify classes 
of tens of thousands of insureds.

How did these matters come to you and your 
firm?

Cashdan: Our firm has been honored to rep-
resent Progressive for almost two decades in 
complex litigation matters, including antitrust 
and class action litigation. Zach and I started 
defending Progressive in class actions involv-
ing total-loss claims more than a decade ago, 
and we have worked with Progressive’s in-house 
counsel to defend these cases.

Who is on your team and how have you divided 
the work on these appeals?

Zach McEntyre: The core business litigation 
team defending these cases is led by Jeff, Matt 
Brigman and myself. We have a very talented 
core group of associates working with us, includ-
ing Allison White, Erin Munger, Seth Euster, 
Daniel Sanders, Logan Hobson and Allexia 
Roberts, as well as paralegals Candice Bulter 
and Olivia Carnegie. Our firm’s appellate team is 
led by Paul Mezzina and Amy and includes tal-
ented appellate associates Nicole Bronnimann 
and Zoe Beiner. The appellate team has worked 
closely with the core team to brief class certifi-
cation issues at the district court and appellate 
level and help Jeff prepare for oral argument. All 
of this work is coordinated by a tremendous in-
house team, led by Rob Haffke.

Walk me through the decision-making process 
that you typically go through with clients con-
sidering taking up an interlocutory appeal. What 
goes into making that call?

Amy Upshaw: Whether to petition for an inter-
locutory appeal is an important decision for cli-
ents to consider and depends heavily on the key 

issues in the litigation and how the district court 
frames its decision. The first step involves iden-
tifying a discrete number of issues that are likely 
to warrant interlocutory review. The second step, 
which is especially important for class actions 
like this one that have been filed across the 
country, involves evaluating the odds of a favor-
able outcome on the merits for those issues. 
Undertaking this evaluation requires deep knowl-
edge of the case before the district court and 
class action issues affecting courts generally. 
As Jeff and Zach did here, strategic class action 
team leaders often incorporate appellate team 
members at the class certification stage to help 
craft and frame the legal issues. Doing so not 
only helps strengthen the district court brief-
ing but also previews to the client that there is 
an appellate strategy in place in the event of 
a negative decision. Because the deadline to 
seek appellate review is so short, teams need to 
be prepared to discuss appellate strategy with 
their clients, often before a decision is rendered. 
Here, we were very fortunate to have a client 
who believed in these issues from the start, a 
team that had developed compelling legal argu-
ments and helpful appellate precedent that had 
addressed similar issues in the class action 
context. We felt confident that appellate courts 
would reach the right result on these issues, and 
so far, the federal appellate courts have done 
exactly that.

You’ve now won three times in rapid succes-
sion in three different circuits on the predomi-
nance issue. Why are district courts going the 
other way on the class certification question in 
these cases?

McEntyre: This is an important question, and I 
think there are at least a few possible answers. 
First, district courts today often have extremely 
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heavy caseloads. So when it comes to weighty 
matters like class certification, decisions by other 
district courts can be a helpful tool for courts to 
quickly get to the heart of an issue. Here, the first 
district court decision in these cases certified 
the class without any hearing—on reasoning that 
three federal appellate courts have now rejected. 
But that initial analysis set up a snowballing 
effect and led to flawed decisions in many other 
courts. I should note, however, that several dis-
trict courts did ultimately engage in a rigorous 
analysis and declined to certify classes in mate-
rially identical litigation. Second, the sporadic 
nature of appellate review leaves little check on 
district court class certification decisions. With 
major class actions like this one, district courts 
often face no real review if the appellate court 
declines to grant review right away. The pressure 
to settle even meritless cases is massive, given 
the heightened financial and reputational risks. 
So if appellate courts refuse to grant a petition, 
they often never have the opportunity to address 
the class certification decision. And third, there 
is a real need for the Supreme Court to weigh in 
on class action issues, and especially on the pre-
dominance analysis. If the Supreme Court were 
to provide fresh guidance on how district courts 
should perform the predominance analysis, it 
would go a long way toward bringing about uni-
formity in decisions on cases like this one.

Jeff, you argued for Progressive in November 
in the Third Circuit, in December in the Seventh 
Circuit, in April in the Ninth Circuit in a case 
that remains pending and in May in the Fourth 
Circuit. What has your argument preparation 
been like? Have you held moots for each of 
these arguments? 

Cashdan: We have prepared for argument 
in each of these cases in a similar fashion, 

including careful review of the record and the rel-
evant case law for each circuit. While the cases 
all involve similar subjects, there are sometimes 
different facts concerning named plaintiffs or 
the purported classes to emphasize, and each 
circuit may have different precedent that must 
be addressed. We did hold moot courts for each 
argument, and I benefited from helpful sugges-
tions from my colleagues on the appellate team. 
I should note that our partner Paul Watford 
helped tremendously in connection with our 
Ninth Circuit appeal preparations.

Do the arguments start to run together? Are 
there any moments from them that stand out?

Cashdan: The arguments do not run together—
oral argument before federal appellate court 
judges is a fun and challenging practice, and 
each experience is unique because the judges 
have their own areas of interest and focus. For 
me, the standout moments have come when 
judges asked questions that reflected arguments 
we pressed in our briefs—it is rewarding when 
the hard work our team has put into crafting 
our briefs pays off during oral argument in the 
form of questions from the bench. As is usually 
the case, it was my experience that the federal 
appellate judges all were extremely prepared and 
thoughtful in their approach to oral argument.

Where else are these issues pending, and 
what stage are you at in the proceedings in 
those cases?

McEntyre: As you noted above, we are waiting 
for a decision from the Ninth Circuit in a case 
appealed from a denial of class certification by 
the district court. We have another case on inter-
locutory appeal in the Fourth Circuit as well. And 
we have sought jurisdiction to appeal a case to 
the Ohio Supreme Court, which we think will be a 
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great opportunity to clarify class certification law 
in Ohio state court. There are many other cases 
winding their way through the district courts and 
some state courts as well.

What can other defendants take from what 
you’ve been able to accomplish in these inter-
locutory appeals so far?

Upshaw: The results in these cases reflect an 
overall defense strategy, not merely an acciden-
tal approach to litigation. Our team has worked 
hard to develop arguments in the district court 
that we thought would succeed on appeal if nec-
essary. While we of course would prefer to pre-
vail on all these issues at the district court level, 
it is important to be thinking ahead and to have 
client support for a strategic long-run approach 
to win cases. I would encourage defense counsel 
to ensure that experienced class action lawyers 
and experienced appellate lawyers are working 
together on these cases from the start. Without 
building and developing a strong record, the legal 
issues will fail. And without strategic litigators 
thinking about how to frame the legal issues 
long-term, even the best record can fall short 
of a successful outcome. Here, Jeff and Zach 
had the strategic foresight to bring these groups 
together from the start, and it has paid off tre-
mendously.

What will you remember most about this mat-
ter and the wins that preceded it? 

Cashdan: Well, of course, I have fond memories 
of working with our great K&S team. We also 
have a really great client that cares a lot about 

doing the right thing for its customers, and the 
Progressive in-house lawyers are very talented 
partners in all of our work. We are fortunate that 
Progressive continues to trust our firm to con-
tinue to represent it in these important matters 
for its business.

McEntyre: Our work on these cases and the 
other cases like them has been a remarkable 
partnership with the team at Progressive—really, 
the most recent stage of a partnership that I’m 
proud to say has been thriving for at least 15 
years. We have always been confident that we 
are on the right side of these matters, and it’s 
incredibly gratifying as outside counsel to work 
arm-in-arm with amazing people at a great com-
pany to convince courts to reach the right result, 
no matter how long it may take.

Upshaw: These victories are the product of a 
tremendous team effort. And in thinking about 
this matter, it is the team itself that sticks out to 
me. All the people Zach mentioned—Matt, Allison, 
Logan, Erin, Seth, Daniel and Allexia—spent 
countless hours, long days, and late nights work-
ing on every aspect of this case. Paul Mezzina 
brought his tremendous appellate insight to bear 
at every phase of the appellate proceedings. 
Nicole turned around beautiful brief drafts on 
very short time frames. And, of course, Jeff and 
Zach led the team with clarity of vision and set 
an example by rolling up their sleeves and diving 
into every issue. It has been a privilege working 
alongside these individuals, and it has been even 
sweeter to see all the hard work rewarded by 
these appellate victories.
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