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8 Lessons Yellow Corp. Layoffs Can Teach Distressed Cos.
By Sarah Primrose, Peter Wozniak and Christopher Coleman (January 27, 2025, 5:54 PM EST)

The U.S. Bankruptcy Court for the District of Delaware recently provided employers a
detailed road map for navigating layoffs under the Worker Adjustment and Retraining
Notification Act, or WARN Act.

The Dec. 19 opinion issued by U.S. Bankruptcy Judge Craig T. Goldblatt in In re: Yellow
Corp.[1] underscores critical compliance and strategic considerations for businesses
facing financial distress.

Yellow Corp., once one of the most prominent trucking companies in America, faced |
severe financial challenges that led to the abrupt termination of approximately 25,500 Sarah Primrose
union and nonunion employees without the advance notice mandated by the federal
WARN Act and various state equivalents. This resulted in numerous claims against the
company for damages, pursuant to the WARN Act and state equivalents.

In the event of a plant closing or mass layoff, the federal WARN Act generally requires
companies with 100 or more full-time employees to give 60 days' advance written notice
to workers, their union representatives, if applicable, and others.

Failure to provide written notice exposes the employer to claims for lost wages and ERISA
plan benefits for each day of the violation, up to 60 days, as well as civil fines and Peter Wozniak
attorney fees. Plaintiffs firms frequently monitor large-scale terminations and costly class
actions often follow.

Yellow Corp. filed for Chapter 11 relief in August 2023. In the bankruptcy, individual
employees, government entities, pension funds and unions, among others, asserted
claims for damages related to the WARN Act for failure to provide proper notice.

The debtors argued that exceptions to liability under the WARN Act applied, including the
faltering company, unforeseeable business circumstances and liquidating fiduciary

Ay
defenses, due to their efforts to refinance debt and the unexpected strike actions by Christopher Coleman
the International Brotherhood of Teamsters union, among other things.

However, the court found that while these exceptions were available on the merits, the notices
provided by the company were inadequate as they failed to give the specific factual reasons required by
law. Instead, the WARN notices issued by the company varied based on the timeline.



The initial WARN notice, which was issued to nonunion employees, stated, "The Company was not able
to provide earlier notice of the Shut Down as it qualifies under the 'unforeseeable business
circumstances,' 'faltering company,' and 'liquidating fiduciary' exceptions set forth in the WARN Acts."

Subsequent WARN notices, which were issued to unionized employees, added:

The Company expects all layoffs and location closures relating to the Shut Down to be permanent.
The Company had hoped to complete one or more transactions and secure funds and business to
prevent the closing of these locations but was unable to do so. These circumstances were not
reasonably foreseeable at the time notice would have otherwise been required and notice is
further excused because the business is being liquidated.

Nevertheless, the court held that the WARN notices issued by the company lacked sufficient factual
detail to show that Yellow Corp. fell within the WARN Act exceptions it invoked. Employers can glean
several important lessons from the recent Yellow Corp. opinion, which are set forth in further detail
below.

1. Preliminarily determine if you are subject to the WARN Act.

The WARN Act does not apply to every employer — and even employers who may fit the requisite
number should confirm that they meet all the other criteria.

Every business looks different, and particularly in the work-from-home and super commuters era, a
company in distress may find that it is not, in fact, subject to the WARN Act.

2. Plan for liquidation.

When considering layoffs in anticipation of, or during, a liquidation process, employers should be clear
about their status as a business enterprise versus a liquidating fiduciary.

The court's decision clarified that the timing of layoffs in relation to the cessation of normal business
operations is pivotal in determining WARN Act obligations and potential defenses.

For employers, this means being precise about when business operations have effectively ceased, and
when the focus has shifted solely to liquidating assets and maximizing creditor recoveries.

3. Paper responsibly — WARN Act exceptions can provide runway if documented properly.

The Yellow Corp. opinion demonstrates how the unforeseeable business circumstances and faltering
company exceptions, if clearly documented, can provide a defense to an employer's WARN Act liability if
the employer does not provide the required notice 60 days in advance.

4. Details matter.

The court's opinion in Yellow Corp. makes clear that simply citing statutory language without factual

context is insufficient. Thus, employers should ensure that any notices required under the WARN Act are
detailed and specific.



The notices must be fact-specific and clearly explain the circumstances that justify any deviations from
the requisite notice period. They should also cite to any applicable exceptions, such as the faltering
company, unforeseeable business circumstances or liquidating fiduciary exceptions.

5. Supplement notices when and where possible.

As was the case with Yellow Corp., sometimes the facts unfold in real time, leading to waves of
emergency WARN notices. In that scenario, it is important for employers to be transparent, thorough
and prompt.

Supplementing the record to ensure compliance can substantially mitigate an employer's damages for
failing to provide sufficient notice. Generally, such notices should relate back to, and incorporate, prior
notices.

6. Utilize severance agreements responsibly.

In Yellow Corp., the court examined whether the releases that nonunion employees signed in exchange
for severance were valid. While the releases were generally clear and specific, questions arose about
whether there was sufficient consideration, given that severance was paid to all eligible nonunion
employees, regardless of whether they signed a release.

Moreover, the releases presented a fraud issue, in that certain employees asserted they were told they
needed to sign the releases to secure severance.

If employers offer severance in exchange for a release of claims, they must ensure employees
understand the consideration provided, and that the release is voluntary and informed.

The ruling underscores that it is a necessity for employers to ensure that any releases are supported by
clear and voluntary agreements, with consideration that is explicit and meaningful. Misleading or
insufficient consideration can invalidate releases. Additionally, if a release is required for severance,
stick to the plan.

7. Don't forget mini-WARN Act compliance.

In Yellow Corp., the court also reviewed state law claims under the WARN Act equivalents in New Jersey,
California and New York, along with back pay claims under the North Carolina Wage and Hour Act, and
the California Labor Code.

It is important to be aware of state-specific WARN Act and back pay requirements, which differ from
federal requirements in some cases. Employers operating in multiple jurisdictions must be vigilant in
ensuring compliance with varying state laws, given that they may impose different or additional
obligations compared to the federal statute.

8. Good faith matters.
Although the court in Yellow Corp. did not determine the issue at the summary judgment stage, it

indicated there could be grounds for reducing damages due to the technical nature of the violations and
the company's good faith efforts to provide proper notice, despite procedural shortcomings.



Demonstrating good faith in compliance with the WARN Act might mitigate damages, even if technical
violations occur. Employers should document their efforts to provide notice and assist employees.

The Yellow Corp. opinion serves as a stark reminder for employers to approach workforce reductions
with meticulous planning and adherence to legal requirements.

Transparency, thorough documentation and proactive legal consultation are essential strategies to
mitigate risk. By learning from Yellow Corp.'s attempts at compliance, employers can better navigate the
complexities of the WARN Act.

Sarah Primrose and Peter Wozniak are partners, and Christopher Coleman is a senior associate, at King &
Spalding LLP.
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[1] In re Yellow Corp. et al., Adv. No. 23-50457, Docket No. 180 (Bankr. D. Del. Dec. 19, 2024).



