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Public Companies 

SEC Adopts Share Repurchase 
Amendments 
 

 

 

 

On May 3, 2023, the U.S. Securities and Exchange Commission (the 
“Commission”) adopted amendments to its rules regarding share 
repurchase disclosures (the “Final Rules”) in an effort to enhance 
transparency and accountability.i  

 
In an important change from the proposed rules, the Commission is not 
requiring a next business day filing obligation for share repurchases in the 
Final Rules.  

Also of note, the Final Rules confirm that issuers will not be subject to a 
mandatory “cooling-off” period for issuer 10b5-1 plans, which had 
remained an open question following the adopting release for the new 
rules regarding director and officer 10b5-1 plans released in December 
2022.iii  
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KEY TAKEAWAYS FOR PUBLIC COMPANIES 

What to Discloseii When to Disclose 

• Quarterly disclosure of daily 
repurchases  

• Checkboxes related to 
director and officer sales 
surrounding issuer 
repurchase public 
announcements 

• Quarterly narrative disclosure 
about issuer repurchase 
programs and practices  

• Quarterly disclosure regarding 
issuer 10b5-1 plans   
 

• For domestic issuers, the first 
filing covering the first full 
quarter beginning on or after 
October 1, 2023 (i.e., 10-K 
filed in 2024 for companies 
with 12/31 fiscal year end) 
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SUMMARY OF THE FINAL RULES 

Quantitative Disclosure 

• New Exhibit for 10-Qs/10-Ks; No Next Day Reporting - While the Final Rules still require the disclosure of daily 
repurchase data, the originally proposed next business day reporting on Form SR was not adopted.  Instead, 
issuers that file on domestic forms must disclose daily quantitative repurchase data at the end of every quarter in an 
exhibit filediv with their Form 10-Q and Form 10-K (for the fourth fiscal quarter).v  This new requirement will replace 
the current requirement under Item 703 of Regulation S-K to disclose aggregate monthly repurchases.  

• Disclosure Requirements in Exhibit - The following table will be required to be filed as an exhibit to Form 10-Qs and 
10-Ks (for issuers that file on domestic forms) disclosing daily repurchases by issuers and affiliated purchasers.  
FPIs will be required to file similar tabular disclosure in a new Form F-SR within 45 days after the end of a fiscal 
quarter:  

(a) 

Execution 
Date 

(b) 

Class of 
Shares (or 
Units) 

(c) 

Total 
Number of 
Shares (or 
Units) 
Purchased 

(d) 

Average 
Price 
Paid per 
Share (or 
Unit) 

 

(d)  

Total Number 
of shares (or 
Units) 
Purchased as 
Part of 
Publicly 
Announced 
Plans or 
Programs 

 

(f) 

Aggregate 
Maximum 
Number (or 
Approximate 
Dollar Value) of 
Shares (or Units) 
that May Yet be 
Purchased Under 
the Publicly 
Announced Plans 
or Programs 

(g) 

Total 
Number of 
Shares (or 
Units) 
Purchased 
on the 
Open 
Market 

(h) 

Total 
Number of 
Shares (or 
Units) 
Purchased 
that are 
Intended to 
Qualify for 
the Safe 
Harbor in 
Rule 10b-
18 

(i) 

Total Number 
of Shares (or 
Units) 
Purchased 
Pursuant to a 
Plan that is 
Intended to 
Satisfy the 
Affirmative 
Defense 
Conditions of 
Rule 10b5(c)-
1 

Total         
 

Issuers will also be required to include a footnote to the table above disclosing the date any 10b5-1 plan was 
adopted or terminated.  

• Required Checkbox - Issuers are required to indicate by checkbox above the tabular disclosure whether or not 
Section 16 officers (certain D&Os in the case of FPIs) purchased or sold securities subject to a share repurchase 
plan within four business days before or after the announcement of the plan or program, or the announcement of 
an increase of an existing share repurchase plan or program (as opposed to ten business days as proposed).  

Narrative Disclosure in 10-Qs/10-Ks 

The Final Rules require an issuer to disclose the following in narrative format in 10-Qs and 10-Ks:vi  

• Objectives/Rationales - The objectives or rationales for each repurchase plan or program and process or criteria 
used to determine the amount of repurchases, the number and nature of transactions of securities purchased other 
than through publicly announced plans or programs, and certain other information regarding the conduct of these 
plans or programs.vii  

• Policies and Procedures for D&Os - Any policies and procedures relating to purchases and sales of its securities by 
its officers and directors during a repurchase program, including any restriction on such transactions. 
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Issuer 10b5-1 Plan Information 

As a complement to the repurchase disclosures, new Item 408(d) will require issuers to disclose the following in Form 
10-Qs and 10-Ks (for the fourth fiscal quarter):viii 

• Whether, during its most recently completed fiscal quarter, the issuer adopted or terminated a contract, instruction, 
or written plan to purchase or sell its securities intended to satisfy the affirmative defense conditions of Rule 10b5-
1(c).ix 

• Material terms of the contract, instruction, or written plan, including date, duration and aggregate securities to be 
purchased or sold. Consistent with the new disclosure rules regarding director and officer 10b5-1 plans, the rules do 
not require issuers to disclose pricing terms.   

ANALYSIS AND TAKEAWAYS  

While the Final Rules represent a scaled-back version of the initial proposal, the new disclosure obligations will require 
meaningful preparation. To be prepared, we recommend the following: 

1. Establish controls and procedures to capture and report the required daily repurchase data.  Creating a set of 
new controls and procedures to accurately track and report the required information on a daily basis will require 
coordination among brokers, management, financial reporting and legal teams.  As noted, domestic issuers are 
required to include the tabular disclosure set forth in the table above in 10-Qs and 10-Ks (and tag the disclosure using 
Inline XBRL) starting with the first filing that covers the first full fiscal quarter that begins on or after October 1, 2023.  
For calendar year-end domestic issuers, that means this will be required (covering Q4) in the 10-K for the year ending 
December 31, 2023 (i.e., this year).  In a change from the proposed rule, this data (which will be presented in a new 
exhibit, in lieu of the existing repurchase table required under current Item 703) will be filed, not furnished, opening the 
door to potential liability, including Section 11 claims. 

2. Consider your narrative around insider trades (if any).  Companies will be required to check a box above the table 
to indicate if any purchases or sales by Section 16 officers or directors were made within four business days before or 
after the company’s announcement of a new or increased repurchase plan.  This does not provide any information 
that is not already available through Section 16 filings, but companies should consider providing additional disclosure 
(in the form of a footnote to the table or other narrative disclosure) to add context to trades (e.g., the trades were 
made under long-established 10b5-1 plans or were automatic sales to fund tax withholding on vesting).  We 
recommend syncing up any incremental disclosure here with voluntary footnotes on Form 4s. 

3. Consider how to narrate the Company’s “objectives or rationales” for repurchase plans, and the “criteria 
used to determine the amount of repurchases.”  In discussing the need for this new required disclosure, the 
adopting release reiterates that the Commission is not looking for boilerplate language.  However, crafting this 
disclosure in a way that is anything other than boilerplate will require artful consideration each quarter, including in 
respect of board discussions.  Thematically, the adopting release makes it clear that the Commission is focused on 
helping investors identify repurchases in which efforts to affect compensation or accounting measures may have 
played a role.  We recommend keeping this concern, which is pervasive in the adopting release, front of mind when 
establishing polices (see below) and drafting responsive disclosures.  

4. Be mindful of the timing of 10b5-1 plans.  As noted above, the Commission is not implementing a mandatory 
“cooling-off” period for issuer 10b5-1 plans.  While there is no technical prohibition on issuers entering a 10b5-1 plan 
that begins trading immediately (assuming the other conditions of Rule 10b5-1 are met), issuers will be required to 
disclose, among other things, the date of adoption of 10b5-1 plans and the dates of the corresponding trades. 
Accordingly, we recommend that companies are mindful of when trades will occur relative to the adoption of the plan, 
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particularly as it relates to the disclosed “objectives or rationales” of the repurchase plan.  Concerns regarding plan 
timing increase around quarter end and material events.    

5. Evaluate policies and procedures relating to trading by officers and directors during a repurchase program.  
The Final Rules require disclosure of any policies and procedures relating to purchases and sales of the issuer’s 
securities by its officers and directors during a repurchase program, including any restrictions on such transactions.  In 
our experience, where policies and procedures of this nature exist, they are often informal and often ad hoc.  While 
the adopting release is clear that this is a disclosure obligation and not a requirement for an issuer to have, adopt or 
change any such policies and procedures, whether the disclosure obligation will effectively become a normative 
requirement will remain to be seen.x  

TIMELINE FOR COMPLIANCE 

• Most Issuers - Narrative disclosure and exhibit to Form 10-K and 10-Q starting with the first filing covering the first 
full quarter beginning on or after October 1, 2023 (10-K for FY 23, filed in 2024). 

• FPIs - New Form F-SR starting with first Form F-SR covering the first full fiscal quarter beginning on or after April 1, 
2024 (Q2 24) due 45 days after quarter end. Narrative disclosure starting in the first Form 20-F filed after the first 
Form F-SR has been filed. 

• Listed Closed-End Funds - First Form N-CSR for the first 6-month period beginning on or after January 1, 2024.  

 

ABOUT KING & SPALDING 

Celebrating more than 130 years of service, King & Spalding is an international law firm that represents a broad array of clients, including half 
of the Fortune Global 100, with 1,300 lawyers in 23 offices in the United States, Europe, the Middle East and Asia. The firm has handled 
matters in over 160 countries on six continents and is consistently recognized for the results it obtains, uncompromising commitment to quality, 
and dedication to understanding the business and culture of its clients. 
 

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal 

advice. In some jurisdictions, this may be considered “Attorney Advertising.” View our Privacy Notice. 
 
ABU DHABI CHARLOTTE FRANKFURT LOS ANGELES PARIS SINGAPORE 

ATLANTA CHICAGO GENEVA MIAMI RIYADH TOKYO 

AUSTIN DENVER HOUSTON NEW YORK SAN FRANCISCO WASHINGTON, D.C. 

BRUSSELS DUBAI LONDON NORTHERN VIRGINIA SILICON VALLEY  

      

 

 

 

 

https://www.kslaw.com/pages/privacy-notice


 

kslaw.com  5 

CLIENT ALERT 

———— 
i The fact sheet for the Final Rules can be found here and the adopting release for the Final Rules can be found here.  
ii Specifically, the Commission amended Item 703 (Purchases of equity securities by the issuer and affiliated purchasers), Item 601 (Exhibits), and 
added Item 408(d) (Insider trading arrangements and policies) of Regulation S-K.  For Foreign Private Issuers (“FPIs”), the Final Rules added Rule 
13a-21, amended Item 16E of Form 20-F, and added Form F-SR.  For Listed Closed-End Funds, the Final Rules added Form N-CSR.  The Final 
Rules do not provide scaled disclosure for smaller reporting companies. 
iii The adopting release for the new rules regarding insider trading arrangements and related disclosures, adopted in December 2022, can be found 
here. 
iv In a departure from the proposed amendments, the Final Rules treat the exhibit disclosure as “filed” material, as opposed to information “furnished” 
to the Commission. 
v The disclosure amendments apply to issuers with classes of equity securities registered pursuant to Section 12 of the Exchange Act. “Issuers,” for 
purposes of the adopting release, includes affiliated purchasers and any person acting on behalf of the issuer or an affiliated purchaser. Listed 
Closed-End Funds must disclose such data in their annual and semi-annual reports on Form N-CSR.  FPIs must disclose such data at the end of 
every quarter in the new Form F-SR, which will be due 45 days after the end of the FPI’s fiscal quarter. 
vi The following requirements are included in Regulation S-K Item 703 for filers using domestic forms (10-Q/10-K) and in Form 20-F for FPIs not filing 
on domestic forms. 
vii Additionally, for publicly announced plans, issuers must disclose the date each plan or program was announced, the dollar or share amount 
approved, the expiration date for such plans or program, each plan or program that expired during the period covered by the exhibit table, and each 
plan or program the issuer has determined to terminate prior to expiration, or under which it intends to make no further purchases. 
viii Notably, a cross reference to Item 703 disclosure can meet this requirement if all required information is included.  
ix However, in a change from the proposed Item 408(d), issuers will not be required to disclose information about the adoption or termination of any 
trading arrangement for the purchase or sale of securities of the issuer that meets the requirements of a “non-Rule 10b5-1 trading arrangement” as 
defined in Item 408(c). 
x This requirement is incremental to the requirement, adopted in December 2022, to disclose whether the company has adopted insider trading 
policies governing trades by insiders, or the company itself.  These disclosures around (and the accompanying requirement to file) insider trading 
policies will not be required for calendar year end domestic issuers until the Form 10-K for the year ending December 31, 2024.  However, due to the 
potential overlapping subject matter, it would be prudent to consider both new sets of disclosure requirements together. 

https://www.sec.gov/files/34-97424-fact-sheet.pdf
https://www.sec.gov/rules/final/2023/34-97424.pdf
https://www.sec.gov/rules/final/2022/33-11138.pdf
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