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CFPB's New Small Business Data
Collection Rule

Considerations for Lenders — What You Need to Know

A recent rule (12 CFR Part 1002, the “Rule”) issued in final form by the
Consumer Financial Protection Bureau (the “CFPB”) earlier this year
imposes a host of data collection and reporting obligations on lenders to
small businesses. This article provides a high-level overview of key
considerations for lenders in light of such enhanced obligations.

A. STATUTORY BACKGROUND:

The Rule, issued on March 30, 2023, implements Section 1071 (“Section
1071”) of the Dodd-Frank Wall Street Reform and Consumer Protection Act.
Section 1071, which amended the Equal Credit Opportunity Act, requires
lenders who receive applications for small business loans to obtain,
maintain and periodically report to the CFPB certain information about
applicants. Further, Section 1071 contemplates that the CFPB will, in some
fashion, make public the information it receives.

B. THE RULE:

Application: The Rule’s reporting requirements apply to any financial
institution with at least 100 “covered originations” in each of the two
previous calendar years. “Financial institution” is defined broadly to cover a
range of entities engaging in “any financial activity” — i.e., this definition, and
by extension, the Rule, could apply to both “traditional” bank lenders and
alternative or direct lenders or private credit funds. Covered originations are
certain types of credit extensions to “small businesses” (defined as
businesses with gross revenues of no more than $5 million in the fiscal year
preceding the time of determination).

Requirements:

o Lenders must report to the CFPB three types of data in connection with
each consumer request (importantly, whether written or oral) for a covered
credit transaction, including any refinancing of existing debt:

kslaw.com


https://www.consumerfinance.gov/about-us/newsroom/cfpb-finalizes-rule-to-create-a-new-data-set-on-small-business-lending-in-america/
https://www.kslaw.com/people/marisa-sotomayor
mailto:msotomayor@kslaw.com
https://www.kslaw.com/people/jamie-dycus
mailto:jdycus@kslaw.com
https://www.kslaw.com/people/george-komnenos?locale=en
mailto:gkomnenos@kslaw.com

FINANCIAL SERVICES

— Data generated by lenders (e.g., method of credit application and actions taken regarding such application);

— Data collected from applicants or third parties (e.g., credit purpose, amount requested and details about the
applicants’ business); and

— Demographic data collected from applicants, including minority-owned business status and information about
principal owners.

e Additionally, lenders must maintain certain policies and procedures, including:

— Procedures reasonably designed to obtain a response to each request for applicant-provided demographic and
other data;

— Methods to recognize and address “indicia of potential discouragement” — i.e., practices that might cause
applicants to decline to provide requested information. Note the CFPB issued a statement that it will “use its
enforcement and supervisory authorities to focus on covered lenders’ compliance with” this requirement; and

— A *“firewall” so that, with certain exceptions, persons making credit and other relevant determinations regarding a
covered application by a small business do not have access to sensitive information provided by applicants
pursuant to the Rule.

¢ Unintentional errors occurring despite maintenance of appropriate procedures will not result in violations of the Rule.
There is a presumption that unintentional errors below a numerical threshold are bona fide in nature. Safe harbors for
certain types of inaccuracies in reported data also apply.

C. COMPLIANCE CONSIDERATIONS:

e Smaller lenders will have more time to prepare for compliance than larger lenders. Compliance requirements will be
phased in, starting in October 2024 for lenders with at least 2,500 covered originations in the aggregate for both 2022
and 2023.

e Among other things, lenders must:

— Analyze potentially covered credit transactions to determine whether the Rule applies and, if so, collect and
provide accurate required data. In addition to developing effective routines to ensure careful and timely reporting,
this process involves accurately identifying relevant data for each covered transaction, such as:

- the purpose and type of credit;

- the application method for such credit;

- the reportable amounts (applied for and approved amounts);
- pricing information; and

- as applicable, reasons for approval or denial of such credit;

— Collect and accurately analyze information about applicants, including by identifying relevant demographic and
other characteristics;

— Maintain procedures to “identify and respond to indicia of potential discouragement” in the credit and lending
process; and

— Develop practices to ensure proper maintenance of the above-mentioned “firewall”. This would involve accurately
identifying which persons are (or are not) involved in determining whether to extend credit to a given applicant.
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D. CONCLUDING OBSERVATIONS:

The Bureau’s Rule implementing Section 1071 has been the subject of considerable controversy. The rulemaking
followed a lawsuit filed by community groups seeking to compel the Bureau to promulgate the Rule, and the process
generated voluminous comments, many critical of the new burdens the Rule will impose on lenders. Currently, litigation
is pending in federal district court in Texas in which industry groups contend the Rule must be set aside. As a practical
matter, however, small business lenders should take steps now to ensure they can meet their future compliance
obligations under the Rule. As sketched above, the Rule imposes substantial new administrative burdens and
compliance could prove costly and challenging, especially for community and local institutions. The Rule also seems
likely to present challenges for larger institutions, whose existing frameworks for collecting demographic and other
consumer information (for example, as required by federal fair lending laws) may not map easily onto the Rule’s distinct
requirements. Taking note of the Rule’s broad applicability, the numerous new requirements it imposes, and the
Bureau’s stated intention to make the Rule’s provisions concerning “discouragement” an enforcement priority, industry
participants that engage in small business lending should work with counsel to prepare for compliance.
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