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"Trust the Force" 

Fifth Circuit Concludes That Forced Change of 
Control Was Not The Product of Duress 

The U.S. Court of Appeals for the Fifth Circuit affirmed a lower court’s 
rejection of a guarantor’s duress defense in the face of a $58 million 
personal guarantee. Concluding that duress requires more than a 
willingness to use economic leverage, the Fifth Circuit held that under 
Texas law, lenders did not commit a “bad act” when they issued an 
ultimatum to a defaulting borrower: Transfer control of the company to a 
chief restructuring officer (“CRO”) in 48 hours or face the full wrath of the 
lenders’ remedies. The Fifth Circuit also rejected the defaulting borrowers’ 
other attempts to undo the concessions made by them in negotiated 
forbearance agreements. 

BACKGROUND AND DISTRICT COURT DECISION 

The case, styled Lockwood International, Inc. v. Wells Fargo, N.A., grew 
out of a lengthy legal battle over a $90 million revolving credit facility 
funded by Wells Fargo and Trustmark National Bank. When the borrower, 
Lockwood International, Inc., defaulted, Wells Fargo and Trustmark 
required its principal, Michael Lockwood (“Lockwood”), to sign a personal 
guaranty for the loan balance as a condition to amending the agreement.  

The business didn’t turn around, and when the borrower continued to 
default, the lenders issued an ultimatum: Turn management authority over 
to the CRO in 48 hours, or the lenders would use their extensive arsenal 
of remedies against the borrower and Lockwood. Lockwood complied. 
When the borrower later missed a required loan payment, the lenders, 
Lockwood and the borrower entered into a forbearance agreement that, 
among other things, disclaimed any defenses and waived all setoffs or 
counterclaims. A second forbearance agreement confirmed those same 
borrower concessions. Ultimately, the forbearance expired and the 
lenders accelerated and began exercising remedies. 

Lawsuits flew in all directions. The borrower sued Wells Fargo and 
Trustmark for over $1.5 billion based on a slew of business torts, and the 
lenders counterclaimed and brought in Lockwood as a third-party 
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defendant for his guarantee. The borrower’s claims against Wells Fargo and Trustmark were dismissed, but the lenders’ 
personal guaranty claims against Lockwood survived.  Lockwood asserted that the guaranty and forbearance 
agreements were the product of duress. The district court disagreed, finding that the lenders’ pressure to sign 
forbearance agreements and transfer control to the CRO did not constitute duress under Texas law. Lockwood 
appealed. 

APPLYING PRESSURE TO A DEBTOR IN ECONOMIC DISTRESS 

The Fifth Circuit rejected Lockwood’s duress claim—finding as a matter of law that using economic leverage in 
negotiations creates discomfort, but not duress. Writing for the court, Judge Gregg Costa observed that economic 
pressure is a natural element of the distressed business landscape: 

No doubt Lockwood feared the looming prospect of the banks’ demanding the tens of millions of dollars that he 
and his companies owed. The banks used that leverage to seek something they wanted: a transfer of authority 
to the CRO. But using leverage is what negotiation is all about. And difficult circumstances alone do not give 
rise to duress. If they did, then many loans would be voidable. People and businesses often need loans 
because they are facing financial challenges. Borrowers who seek to modify their loan agreements after failing 
to make payments are even more likely to be feeling the squeeze. 

Under Texas law, duress requires a “bad act” that the lender has no right to take. Because a lender may demand a 
change in management as a condition of loan modification, the Fifth Circuit found that the lender committed no “bad act” 
that would give rise to a duress defense. 

WIDER IMPLICATIONS FOR LENDERS 

Viewed on its face, the opinion in Lockwood stands for the proposition that the Texas law of duress offers no defense to 
a borrower who makes concessions in forbearance negotiations. But the “bad act” requirement under Texas law is 
mirrored in other states, such as New York, which requires an “unlawful threat” to establish duress. Where a borrower is 
in default, Lockwood offers comfort to lenders that a duress defense should not deter them from requiring a change of 
management as a condition to loan modification or forbearance. 

 

ABOUT KING & SPALDING 

Celebrating more than 130 years of service, King & Spalding is an international law firm that represents a broad array of clients, including half 
of the Fortune Global 100, with 1,200 lawyers in 22 offices in the United States, Europe, the Middle East and Asia. The firm has handled 
matters in over 160 countries on six continents and is consistently recognized for the results it obtains, uncompromising commitment to quality, 
and dedication to understanding the business and culture of its clients. 
 

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal 

advice. In some jurisdictions, this may be considered “Attorney Advertising.” View our Privacy Notice. 
 
ABU DHABI CHARLOTTE FRANKFURT LOS ANGELES RIYADH TOKYO 

ATLANTA CHICAGO GENEVA NEW YORK SAN FRANCISCO WASHINGTON, D.C. 

AUSTIN DENVER HOUSTON NORTHERN VIRGINIA SILICON VALLEY  

BRUSSELS DUBAI LONDON PARIS SINGAPORE  

      

 

https://www.kslaw.com/pages/privacy-notice

