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U.S. & Americas Enforcement Review 2020
Key Developments from the region at the close of 2020

Introduction

As 2020 drew to a close, enforcement authorities throughout the
United States and the Americas continued to investigate fraud,
corruption, and other misconduct across the region. In this newsletter,
we highlight some developments from closing months of 2020.

The developments include, amongst others, Vitol Inc’'s DOJ and
parallel Brazilian resolution in respect of allegations of bribery in
Brazil, Ecuador and Mexico, and J&F Investimentos SA’s US
resolution in relation to allegations of bribery in Brazil. With these
settlements, 2020 became DOJ’s largest year for FCPA recoveries,
with resolutions totaling nearly $3 billion. The Vitol and J&F
settlements also brought total FCPA penalties to over $20 billion
since the inception of the FCPA in 1977.

Also included is coverage of developments in the US SEC and AML
Whistleblowers Programs. Of particular note, the SEC Office of the
Whistleblower’s released its 2020 Annual Report which identified that,
during FY 2020, the Commission received over 6,900 whistleblower
tips. This figure represents the largest number of whistleblower tips
received in a fiscal year. In addition, on October 22, 2020, the largest
award to date of $114 million was issued to a whistleblower.

We address these developments and others in greater detail below.

Significant FCPA Resolutions to Close Out 2020: Vitol and
J&F Investimentos

Vitol Inc.

On December 3, 2020, Vitol Inc., a U.S.-based affiliate of the Swiss
energy trading group, entered into a deferred prosecution agreement
with the United States Department of Justice (DOJ) to resolve civil
and criminal charges that the company conspired to violate the anti-
bribery provisions of the Foreign Corrupt Practices Act (FCPA) by
bribing officials in Brazil, Ecuador, and Mexico.

The company agreed to pay $135 million to resolve DOJ’s
investigation as well as a parallel investigation in Brazil by the
Ministério Publico Federal, the Brazilian Federal Prosecution Service
(MPF). Vitol also agreed to disgorge $12.7 million to the Commodity
Futures Trading Commission (CFTC) in a related matter and to pay
the CFTC a penalty of $16 million.
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The Vitol resolution represents the first coordinated
FCPA enforcement action between DOJ and the CFTC
and is the first action brought by the CFTC involving
foreign corruption. Citing Vitol’'s “full cooperation”
during the investigation, DOJ sought a criminal penalty
below the range suggested by U.S. Sentencing
Guidelines. In Brazil, Vitol Group entered a Leniency
Agreement with the MPF also on December 3, under
which the group agreed to pay approximately $43.4
million to state-owned oil company Petroleo Brasileiro
S.A.for damages.

According to the Statement of Facts docketed with the
DOJ Deferred Prosecution Agreement, between 2005
and 2014, Vitol paid bribes of more than $8 million to at
least four officials at Petrobras, in exchange for
confidential pricing and competitor information. Vitol
and its co-conspirators also entered into consulting

agreements to make payments to Petrobras employees.

Vitol further admitted to a conspiracy to bribe officials in
Ecuador and Mexico between 2015 and 2020 related to
purchases and sales of commodities.

Vitol's FCPA settlement follows the September 2020
indictment and arrest of Javier Aguilar, a Vitol trader.
Aguilar was charged in a two-count indictment with
conspiracy to violate the FCPA and to commit money
laundering and is accused of paying $870,000 in bribes
to officials in Ecuador to help obtain a contract with
Petroecuador, a state-owned energy company.

As part of its investigation of Vitol, DOJ had previously
unsealed plea and cooperation agreements with other
individuals, including Rodrigo Berkowitz, a Houston-
based former Petrobras employee who was one of the
intermediaries involved in the scheme.

J&F Investimentos

On October 14, 2020, a Brazilian investment holdings
company, J&F Investimentos SA pleaded guilty and
agreed to pay a fine of approximately $256 million to
resolve an investigation into violations of the FCPA.
The investigation into J&F was conducted by the DOJ
Criminal Division’s Fraud Section at DOJ and the U.S.
Attorney’s Office for the Eastern District of New York.

The U.S. charged that between 2005 and 2017, J&F
Investimentos SA bribed Brazilian government officials
to secure deals with state-controlled entities, meeting in
New York and using bank accounts in New York to
facilitate certain some of the payments, which included
the purchase of an apartment in Manhattan.

According to the allegations, between 2005 and 2014,

J&F made more than $148 million in corrupt payments
to high-level Brazilian government officials, including to
an executive at Banco Nacional de Desenvolvimento

Econdmico e Social (BNDES) and Caixa Economica
Federal, both of which are state-owned and state-
controlled banks, in order to obtain financing, as well as
making payments to Petrobras de Seguridade Social, a
Brazilian state-controlled pension fund, to ensure
approval of a merger that benefited J&F.

As part of the resolution, J&F pleaded guilty to one
count of conspiracy to violate the anti-bribery provision
of the FCPA. The $256 million resolution payment
reflects a reduction from the U.S. Sentencing
Guidelines range, which reduction DOJ credited to
J&F’s cooperation and remediation efforts.
Approximately $128.2 million of the total fine will be
paid to the U.S. government, and the remainder will be
paid to the Brazilian government.

In a related matter with the U.S. Securities and
Exchange Commission (SEC) announced on the same
day, JBS S.A., a J&F majority-owned subsidiary,
agreed to pay the SEC disgorgement and prejudgment
interest totaling approximately $27 million.

With these settlements, 2020 became DOJ’s largest
year for FCPA recoveries, with resolutions totaling
nearly $3 billion. The Vitol and J&F settlements also
brought total FCPA penalties to over $20 billion since
the inception of the FCPA in 1977. The resolutions
also demonstrate that, despite the challenges to
international investigations posed by the pandemic,
enforcement authorities in the U.S. and Brazil continue
to cooperate in bringing major multijurisdictional cases.

The Future of Operation Car Wash

The Brazilian President Jair Bolsonaro recently
declared that corruption in Brazil had been eradicated
and that Operation Car Wash would come to an end.
This declaration followed the resignation of former
federal judge Sergio Moro as Justice Minister in April
2020. In November, Moro joined a consulting firm that
is currently serving as the judicially appointed
administrator of OAS and Odebrecht, two of the
contractors implicated in Operation Car Wash, both of
which are now in court-approved bankruptcy and
restructuring procedures.

Brazil’s prosecutors continue to pursue enforcement
actions at a steady pace. The leniency agreement with
Vitol, described above, was the 17th agreement
entered into in the context of the Operation Car Wash.
Considering the collaboration and reparation
agreements obtained in the almost 7 years of the
Operation, the total agreements achieved in Brazil now
exceed $2.74 billion, of which nearly $1 billion has
been returned to victims as restitution.
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In December 2020, Brazil’'s Office of the Prosecutor
General extended Operation Car Wash through
January 2021 in the state of Rio de Janeiro and
October 2021 in the state of Parana. Currently,
Brazilian authorities are prosecuting more than 400
cases related to Operation Car Wash.

U.S. Releases Former Mexican Defense Minister
Cienfuegos

On November 17, 2020, United States Attorney
General William Barr moved to dismiss the case
against Mexico’s former Secretary of National Defense,
General Salvador Cienfuegos.

Cienfuegos was arrested on October 15, 2020 following
a narcotics investigation in Mexico that used wiretaps
to track a military figure allegedly helping the drug
cartel move narcotics in Mexico. At the time of his
arrest, a sealed indictment handed down by a grand
jury in the Eastern District of New York related to
crimes allegedly committed between December 2015
and February 2017 became public.

General Cienfuegos was the Defense Minister
throughout the administration of President Enrique
Pefa Nieto, who left office two years ago following the
election of Andrés Manuel Lopez Obrador. Cienfuegos
was the first high-ranking military official to be taken
into custody in the United States in connection with
drug-trafficking and money-laundering charges. His
arrest came ten months after another high-profile
former Mexican official,

Genaro Garcia Luna, was indicted in New York on
charges of taking bribes while in office to protect one of
Mexico’s most powerful drug cartels, the Sinaloa cartel.
Garcia Luna was the head of Mexico’s Federal
Investigation Agency—an equivalent of the U.S.
Federal Bureau of Investigation—from 2001 to 2005
and also served as Mexico’s Secretary of Public
Security for six years, helping the then-president Felipe
Calderodn to create his strategy to combat the drug
cartels. Garcia Luna is currently awaiting trial in New
York.

DOJ’s decision to release Cienfuegos cited “sensitive
and important” foreign policy considerations that
outweighed the U.S. government’s interest in pursuing
the charges. A spokesperson for DOJ said the case
was dismissed in a sign of confidence in the Mexican
judicial process and due to diplomatic considerations.
Cienfuegos returned to Mexico on November 18, after
a U.S. federal judge dismissed charges against him.

The decision to release and return Cienfuegos to
Mexico underscores the delicate relationship between
the U.S. and Mexico, whose shared border and

overlapping national security concerns continue to be
impacted by ongoing drug trafficking and other illegal
activity.

We anticipate cooperation between the United States
and Mexico related to investigation and prosecution of
drug and other related offenses (e.g., money
laundering) in 2021.

Developments in Whistleblower Programs: The
SEC and the AML Whistleblower Programs

2020 Annual Report

In November 2020, the SEC Office of the
Whistleblower released its 2020 Annual Report. The
Program, now in its tenth year of existence since its
inception under the Dodd-Frank Wall Street Reform
and Consumer Protection Act, reported record-breaking
numbers of tips received, claims processed, and dollars
awarded to whistleblowers.

During FY 2020, the Report identified that the
Commission received over 6,900 whistleblower tips.
This figure represents the largest number of
whistleblower tips received in a fiscal year, and the
largest component of those hints were related to
corporate disclosures and financials. On October 22,
2020, after the end of FY 2020, the Commission issued
the largest award to date under the Program, granting a
$114 million award to a whistleblower.

According to the Report, since the beginning of the
Whistleblower Program, the Commission has received
tips from individuals in approximately 130 countries
outside the U.S., and in FY 2020 alone, the
Commission received submissions from individuals in
78 foreign countries. Brazil, Chile, Colombia and
Mexico are listed among the top countries from where
the whistleblower tips came in 2020.

Amendments to the Whistleblower Rules

On September 23, 2020, the Commission voted to
adopt certain amendments to the Whistleblower Rules,
which became effective on December 7, 2020.

The general purpose of the amendments is to increase
efficiencies related to the review and processing of
claims and to provide more tools to the Commission to
reward whistleblowers. One of the amendments allows
awards based on deferred prosecution agreements and
non-prosecution agreements entered into by DOJ and
settlement agreements by the SEC outside of the
context of a judicial or administrative proceeding to
address violations of the securities laws, in an attempt
to ensure that whistleblowers will not be disadvantaged

Tokyo Dispute and Crisis Management Newsletter — Edition No. 49



KING & SPALDING

Tokyo Dispute and Crisis Management Newsletter

because of the form or venue of an enforcement action
that the DOJ or the SEC may choose to pursue.

The NDAA 2021

Recent development in whistleblower programs are not
limited to the SEC, however. On December 11, 2020,
following negotiations between the Senate and the
House of Representatives, the U.S. Senate passed the
William M. (Mac) Thornberry National Defense
Authorization Act for Fiscal Year 2021 (NDAA), which
includes the Corporate Transparency Act (CTA) and
the Anti-Money Laundering Act of 2020 (AMLA). The
House of Representatives passed this version of the
NDAA on December 8, 2020.

On January 1, 2021, the US Senate voted to override
President Donald Trump’s veto of the NDAA, allowing
for the CTA and AMLA to bring about the most
significant changes to U.S. anti-money laundering
requirements since the USA Patriot Act of 2001. As we
reported, the CTA and AMLA broaden the mission or
purpose of the Bank Secrecy Act (BSA), including by
establishing a new BSA/anti-money laundering
whistleblower program.

Modelled after the SEC’s Whistleblower Program, the
program created by the AMLA substantially expands
the current AML whistleblower program by increasing
the current awards — which vary between $150,000 or
25 percent of the penalty, whichever is lower — to up to
30 percent of the monetary penalties assessed against
a company when a tip leads to penalties that exceed $1
million resulting from a judicial, administrative, or
related action. The new section also includes detailed
provisions on protecting whistleblowers in the event of
retaliation from their employers.

About the Authors

Brandt Leibe (Partner, Houston and Washington
D.C.) specializes in white-collar criminal defense,
government investigations and related matters in our
Special Matters and Investigations practice. Brandt
represents clients in investigations of all kinds,
including government criminal investigations,
complex civil investigations and corporate internal
investigations. He also focuses on white-collar
criminal defense and compliance counseling.

Brandt is experienced in matters related to
healthcare law, the Foreign Corrupt Practices Act,
consumer protection law, trade sanctions and
antitrust law. He has also handled investigations
involving U.S. Attorneys' Offices across the U.S., as
well as several litigating divisions of the Department
of Justice and many state attorneys general.

Kyle Sheahen (Partner, New York) is in the Special
Matters and Investigations practice in King &
Spalding’s New York office. Kyle’s practice focuses
on white collar criminal defense litigation, federal
and state government investigations, corporate
internal investigations, and advice concerning
corporate compliance programs.

Kyle has represented corporations and individuals in
a wide array of matters, including FCPA/anti-
corruption, Bank Secrecy Act/anti-money laundering,
securities, false claims, taxation, and cybersecurity.
He has advised clients in sectors such as banking,
insurance brokerage, foreign exchange, energy, life
sciences, and professional services. Kyle has
handled investigations involving a range of federal,
state, and foreign authorities, including the Justice
Department, the Securities and Exchange
Commission, the U.S. Senate, the New York State
Department of Financial Services, and the Swiss
Financial Market Supervisory Authority. Kyle has
also worked on the ground in jurisdictions in Europe,
the Middle East, South America, and Asia to serve
his clients’ needs.

About our Special Matters and Government
Investigations

Our firm’s Government Investigations practice is
comprised of over 100 lawyers in 14 offices globally,
making it one of the largest and most respected
such practices in the world.

The group consists of over 40 former federal
prosecutors is dedicated to a variety of government
and internal investigations, including landmark
international anticorruption matters. We assist
clients in a wide variety of industries with every
aspect of FCPA counseling and representation, and
have led multinational investigations involving
approximately 80 countries. Further, it has handled
investigations before 73 of the 93 U.S. Attorneys'
Offices in the United States and every litigating
division of the Justice Department.

Our Government Investigations lawyers also have
extensive experience advising companies on
compliance issues, and the team includes former in-
house legal counsel and compliance professionals
from Global Fortune 100 corporations. Law360 has
named it "White Collar Practice Group of the Year".

The team also has been ranked by Global
Investigations Review (GIR) as one of the top
investigations practices in the world every year that
GIR has conducted this survey.
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Resources & Links

The following links provide access to further King & Spalding Dispute Resolution and Crisis Management
publications.

Legal Updates

Internal Investigation: General Counsel’s Cyber Compliance: Rewriting the Cyber
Decision Tree Internal Investigations: Food & Compliance Playbook: Strategies for New Era of
Beverage Industry Data Theft & Economic Espionage
Internal Investigation: An Internal Investigation DOJ Guidance: DOJ Issues Guidance for
Playbook For Energy Cos.: Part 1 Evaluating a Business Organization's Inability to Pay

a Criminal Fine or Penalty

Internal Investigation: An Internal Investigation

Playbook For Energy Cos.: Part 2 DOJ Guidance: What Do The Updates To DOJ's

Compliance Guidance Mean In Practice?

Internal Investigation: An Internal Investigation Cyber Risk: Cyber Risk and the Corporate
Playbook For Energy Cos.: Part 3 Response to COVID-19

Business Crime & Investigation: Q4 2020:
Transatlantic Business Crime and Investigations
Column

King & Spalding News

Recognition: GIR Names King & Spalding to List Recognition: Chambers Asia-Pacific 2021
of Top 30 Global Investigations Firms for Sixth Year Recognizes King & Spalding Among the Region’s
Top Firms

COVID-19 Fraud: COVID-19 Fraud Concerns
Across Latin America

Recognition: Legal 500 Asia-Pacific Recognizes Recognition: Legal 500 Deutschland 2021 Ranks
King & Spalding Among Region’s Top Law Firms King & Spalding Among Germany’s Leading Law
Firms

Recognition: King & Spalding Earns Spot on Lateral Hire: Craig Carpenito, Former U.S. Attorney
Global Data Review’s GDR 100 List for the District of New Jersey, Joins King & Spalding

Case News: Granta Nakayama represents Toyota Case News: Jean Tamalet counsels former Nissan
in settlement to resolve the DOJ's claim that the CEO Carlos Ghosn
company violated the Clean Air Act
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Global Contacts (with links to curricula vitae)

Global Arbitration Leadership

Chris Bailey Ed Kehoe John Savage, QC**
England & Japan* New York Office London Office
Head of Tokyo Head of America Head of EMEA

The Regional Asia Disputes Team

[ |

Emerson Holmes (Partner) Peter Chow (Partner) Elodie Dulac (Partner)

English Barrister Singapore France & Cambodia*
Construction Trial and Global Disputes Investor Treaty

NS

Peter Brabant (Counsel) Manuel Bautista, Jr. (Counsel) Kevin Lim (Counsel)
Singapore New York & Philippines Singapore
Trial and Global Disputes Commercial Trial and Global Disputes

Anisha Sud (Senior Associate) Jia Lin Hoe (Senior Associate) Hanna Azkiya (Associate)
Texas England & Singapore Indonesia
Trial and Global Disputes Mandarin Korean

Special Matters and Investigations Partners

Sally Yates Rod Rosenstein Dan Coats
Atlanta Washington D.C. Washington D.C.

Kyle Sheahen Brandt Leibe Grant Nichols
New York Houston, Washington D.C. Austin

) |
Wade Coriell

Singapore Office
Head of Asia

' dn

Simon Dunbar (Partner)
New York & England
Commercial

Donny Low (Senior Attorney)
New York & Australia
Anti-trust & Investigations

i

Xiaomao Min (Associate)
China
Mandarin

2

Robert Dedman
London

&

Zachary Harmon
Washington D.C.

* Registered Foreign Lawyer
** Queen’s Counsel
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