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MDL Decisions Demonstrate The Need For Rule 702 Reform
By Thomas Sheehan, Joshua Glasgow and Eva Canaan (June 17, 2020, 5:11 PM EDT)
There is ample evidence that some courts misunderstand their gatekeeping function in
screening the reliability of expert opinion testimony. Numerous decisions have held —
contrary to the text of Federal Rule of Evidence 702 — that problems with the basis of an
expert's testimony or the application of an expert's methodology are issues of weight rather
than admissibility.
Thomas Sheehan

This problem has been noted by the Advisory Committee on Evidence Rules, which is
considering an amendment to Rule 702 and an accompanying committee note. We
submitted a letter to the advisory committee recently with our analysis of whether recent
decisions in multidistrict litigation cases are properly applying Rule 702.
Our analysis shows that MDL courts frequently misstate the Rule 702 standard, and fail to
apply the rule as intended, leading to divisions on important legal questions. The advisory
committee should act to stem the tide of unreliable opinion testimony and further the
important goal of uniformity.
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The Problem of Weight and Admissibility
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Rule 702 provides that an expert may testify in the form of an opinion if, among other
things, "the testimony is based on sufficient facts or data," it "is the product of reliable principles and
methods," and "the expert has reliably applied the principles and methods to the facts of the case."[1]
The proponent of expert testimony "has the burden of establishing that the pertinent admissibility
requirements are met by a preponderance of the evidence" under Rule 104(a).[2] Accordingly, the court,
not the jury, is charged with deciding whether these reliability tests have been satisfied.
Despite these clear mandates, several circuits have held that courts cannot review the factual basis of an
expert's testimony.[3] Others have concluded that the misapplication of an expert's methodology is an
issue for the jury.[4]
The advisory committee has taken note of these decisions in which "courts appear to have not read the
Rule as it is intended," and is considering an amendment to the introductory language of Rule 702
clarifying that "the court must find the [reliability] requirements to be established by a preponderance
of the evidence."[5]

The MDL Perspective on Rule 702
As attorneys who frequently deal with Rule 702-related issues in mass tort MDLs, we analyzed 27 recent
decisions from MDLs in the pharmaceutical, medical device and chemical exposure fields concerning the
admissibility of general causation expert opinion testimony.
We elected to focus on MDLs for several reasons. The first is sheer volume. MDLs make up a large
percentage of pending cases on the federal docket, some containing hundreds or even thousands of
individual cases.
Because of the importance of MDL decisions, Rule 702 issues are more likely to be capably presented
and argued by both sides. Similarly, courts are more likely to focus on these matters and provide
thorough analyses. If courts are failing to properly apply Rule 702 in MDLs, they are likely failing to do so
elsewhere.
We also focused on the portions of MDL decisions concerning general causation testimony — that is, the
question of whether a product is capable of causing a medical problem, as opposed to the specific
causation question of whether a product caused the problem in a particular plaintiff. General causation
issues typically have a much larger impact, and because experts providing such testimony tend to
employ similar methodologies, cases considering that issue are easier to compare.
MDL Decisions Misapplying Rule 702
Our review of these important MDL decisions revealed some troubling trends.
Many courts flatly mischaracterize the Rule 702 standard. For example, in the Nexium MDL, the district
court announced that under Rule 702, "[t]he factual basis of an expert opinion goes to the credibility of
the testimony, not the admissibility, and it is up to the opposing party to examine the factual basis for
the opinion in cross-examination."[6]
In the recent Talcum Powder MDL decision, the court stated that it could not assess whether an expert
reliably applied methodology, relying on case law holding that "disagreement with the methods used by
an expert is a question that goes more to the weight of the evidence than to reliability for Daubert
purposes."[7]
Other courts fail to apply the Rule 702 standard as intended, dismissing legitimate problems in an
expert's factual basis or applied methodology as issues of weight rather than admissibility. In the
Taxotere MDL, for example, the court simply accepted an expert's "personal judgment in deciding what
articles to review and include in her analysis," and held that additional problems, such as the expert's
consideration of studies evaluating medical problems other than the one at issue in the case and lack of
statistically significant results in individual studies, were matters that went to weight rather than
admissibility.[8]
Similarly, in the Testosterone Replacement Therapy MDL, the court declined to engage with the
epidemiological literature underlying experts' opinions, summarily concluding that larger, more recent
studies that undercut the experts' conclusions were "no more authoritative than plaintiffs' argument"
and thus "the studies' 'merits and demerits ... can be explored at trial.'"[9]

These examples are just a few of many that we brought to the attention of the advisory committee in
our letter.
MDL Courts Divided on Important Recurring Questions
Because some MDL decisions fail to apply Rule 702 as intended, courts addressing general causation
issues are split on key legal questions that repeatedly arise. For example, MDL courts are divided on the
reliability of using statistically insignificant "trends" in data as a basis for an expert's conclusions.[10]
They have also disagreed as to whether proposed experts may reinterpret studies conducted by others
to reach conclusions opposite of those reached by the studies' authors.[11] And they have differed on
the extent to which experts may analogize across different exposures and different injuries.[12]
The inability of courts to reach consensus on these common questions undermines confidence in the
courts and diminishes the value of the MDL process by reducing uniformity. These problems are
especially problematic in the context of MDLs, because there is no practical mechanism for appealing
Rule 702 issues on an interlocutory basis.[13]
Why the Advisory Committee Should Act on Rule 702
Our review of recent MDL decisions strongly suggests the need for Rule 702 reform. The advisory
committee should adopt its proposal to add introductory language specifically instructing courts that
Rule 702 reliability factors must be established by a preponderance of the evidence.
Further, we urge the committee to adopt a committee note expressly stating that the sufficiency of an
expert's basis and the application of an expert's methodology are threshold questions of admissibility
and not matters of weight.
In light of the widely acknowledged power of expert testimony and its ability to mislead the finder of
fact, these reforms are urgently needed.
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