
Energy transition is poised to 
usher in one of the greatest struc-
tural changes the energy sector has 
ever witnessed. Before COVID-19, 
diversification from fossil fuels to 
electrification and renewable energy 
had been continually reinforced by 
steady increases in corporate com-
mitment to decarbonization, inves-
tor prioritization of ESG goals, 
protracted climate-change litigation 
and consumer demand for auton-
omy in personal energy supply.

There is widespread agreement 
that, at least in the short-term, unprec-
edented decline in the demand for 
oil and gas as a result of COVID-
19 shelter-in-place orders will pose 
significant challenges for the entire 
energy sector, including renewable 
energy. Since COVID’s outbreak, 
the research organization Bloom-
berg NEF cut its 2020 growth projec-
tion for global solar from 152GW to 
143GW and suggested that the wind 
sector faces “considerable downside 
risk”. The analysts Rystad Energy 
are even more pessimistic, predict-
ing that growth in newly commis-
sioned renewables projects for 2020 
will be entirely “wiped out”.

At a time of such pro-
found uncertainty, how 
can in-house counsel help 
plan and achieve their 
client’s decarbonization 
goals? What opportuni-
ties might be availed, and 
how best to manage risk?

AUDIT LIABILITIES 
& Engage with relevant 
stakeholders

Where stable long-term 
cash-flows are available, typically 
under long-term power purchase 
agreements, renewables could act 
as a hedge against a low and vola-
tile oil price. But in reality, some 
renewables projects are being put 
on hold, delayed and even canceled. 
For example, Statkraft recently 
announced that it temporarily sus-
pended three construction projects 
due to the pandemic, while Ørsted 
said that it envisages delays in 
the supply of critical components, 
which may hinder construction.

In some instances, this will cause 
commercial conflicts between, 
among others, developers, suppli-
ers, customers and lenders. Pru-
dent companies will have identified 

risks early and entered into proac-
tive discussions with contractual 
counterparties based on a clear 
understanding of the strength of 
their contractual protections. Ideally, 
the contracts will have been appro-
priately aligned from the outset, 
including carefully worded force 
majeure, change in law and mate-
rial adverse change clauses. In addi-
tion to the foregoing provisions, an 
audit of key contractual provisions 
might include consideration of com-
mon law doctrines such as frustra-
tion, and civil law counterparts such 
as impossibility. Where significant 
liabilities are identified, refinanc-
ing and restructuring may also be 
required.
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Energy analysts are pessimistic about newly commissioned 
renewable projects for 2020.
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For international and cross-border 
projects, companies might consider 
engaging with the relevant authori-
ties of the host States in which their 
investments are located. Several 
European governments extended 
deadlines for renewables projects 
or provided flexibility in existing 
incentives. For example, a num-
ber of countries postponed exist-
ing auctions for wind and solar 
power to allow developers more 
time. In the U.S., Vineyard Wind 
has been granted additional time 
to negotiate off-take contracts with 
Connecticut utilities for electricity 
from the 804MW Park City Wind 
offshore development because of 
the negative impact of COVID-19. 
For many this relief will be wel-
come and, where this approach has 
not been adopted, companies may 
wish to advocate for leniency to the 
relevant authorities. However, such 
measures may also cause prejudice, 
allowing competitors more time 
to prepare bids. In such instances, 
companies might consider whether 
to seek reassurances from the gov-
ernment as to how best preserve 
existing rights.

MAP routes to DOMESTIC & 
international recourse

When facing a crossroad, it makes 
sense to map out available routes. 
An audit of contractual dispute 
resolution provisions, clear under-
standing of exposure to sovereign 
risk, together with a consideration 
of the enforcement risk posed by the 
relevant counterparties, will remind 
companies of their options. Before 
the COVID-19 pandemic, some 30 
countries witnessed a significant 
increase in resource nationalism risk 
over the last year. Increased pres-
sures on State budgets resulting 
from the pandemic could increase 

this risk. For some companies it may 
make sense to assess (or re-assess) 
investment treaty coverage available 
to projects and investments, as well 
as to undertake a detailed review of 
any contracts with States or State-
owned entities. The legal claims 
funding market may also provide 
cash-flow and on-balance sheet lia-
bility management alternatives.

Look to the future
When normality begins to reassert 

itself, low oil prices and decreased 
electricity demand may continue to 
put downward pressure on renew-
ables investment. Carbon-pricing 
and similar measures would further 
squeeze the oil and gas industry at 
a time when operating margins are 
compressed. Governments might 
be expected instead to take mea-
sures to de-risk renewable energy 
investments, for example by way of 
a non-subsidized price-stabilization 
or a contract for difference mecha-
nism to reduce the uncertainty and 
volatility associated with electricity 
pricing. In addition, import-export 
banks and similar government-
backed funding sources could pos-
sibly offer competitively priced debt 
and credit-enhancement products 
to support the financing of renew-
ables projects.

A drop in decarbonization com-
mitments may be cushioned by gov-
ernments that highlight the need to 
ensure that economic recovery is 
aligned with environmental consid-
erations. The International Energy 
Agency asks that government stim-
ulus packages directly encourage 
the energy transition. The bloc of 27 
EU leaders announced that its coro-
navirus-related economic recovery 
plan must be consistent with the 
“green transition”. In Asia, Japan’s 
Environment Minister cautioned 

that to give “priority uncondition-
ally to economic recovery, while 
neglecting the environment” would 
“virtually mean the death of the 
Paris [climate] accord.”

Certain energy companies that 
announced net-zero emissions 
goals pre-COVID thus far have 
maintained their ambitions through 
the pandemic. Over a month into 
widespread lockdown in Europe 
and the U.S., BP announced that it 
will move ahead with plans next 
year to vote on a shareholder reso-
lution that will enshrine its pledge 
to reach net-zero by 2050, a goal that 
has recently been matched by Shell. 
Galp pledged to continue with its 
two-billion-euro solar program.

Energy transition scenarios 
vary. As the pandemic persists, it 
remains to be seen whether COVID-
19 speeds or slows decarboniza-
tion measures or affects consumer 
demand for clean energy. In-house 
counsel play a pivotal role creating 
positive outcomes in this evolving 
landscape.
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