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Coronavirus Pandemic & Commercial Disputes
Best Practices for Conducting Arbitration Hearings Remotely

Introduction

This is the third King & Spalding Tokyo release on the Covid-19 crisis
(click here for our 28 February release and here for our 18 March
release).

Over this period, Covid-19 has changed the world. Although it was not
apparent at the time, the released data would show that recorded cases
in China would pass 80,000 on 1 March and plateau to approximately
83,000 as at 21 April. By mid-March, the World Health Organization had
“characterized [Covid-19] as a pandemic ... [and that] Europe has now
become the epicenter of the pandemic”. As at today’s date, the epicenter
is unquestionably the U.S. with approximately 800,000 of the world’s 2.5
million recorded cases and approximately 42,000 of the 170,000
recorded deaths.

The rapid spread of Covid-19 across the world has resulted in the U.S.
being the most impacted country, with Spain, Italy, France, Germany and
the U.K. behind as the most impacted European block and China, South
Korea, India and Japan further back as the most impacted Asian block.
Significantly, these are all leading economies in today’s world and all are
experiencing some form of state of emergency, business closure, stay-
at-home lockdown and/or border restriction. Headlines in the financial
press are full of speculation as to the level of economic contraction that
Covid-19 will cause and how long such a contraction will last.

The legal industry has not been immune to this new environment, and
legal industry practices will be different for lawyers and clients alike, at
least the foreseeable future, and possibly forever. One of the biggest
changes that most businesses have had to make is the need to connect
virtually rather than in person, and arbitration hearings are no exception.

In this newsletter, we examine the developments that are taking place in
relation to holding hearings during the Covid-19 crisis. We will also set
out some important considerations and best practices for conducting a
hearing, or any other proceeding, via video. Lastly, we will touch upon
applicable arbitral institution rules (or lack thereof) and discuss why this
area is ripe for consideration by these institutions.

A. K&S Virtual Hearing Experience
King & Spalding acted as counsel in one of the first virtual trials in

English legal history. The case involving the Republic of Kazakhstan was
listed in the London High Court for seven days from 23 March 2020.
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However, after an emergency case management hearing
on 19 March, 2020, Mr Justice Teare ruled that in light of
the global COVID-19 pandemic, the trial should take
place in an entirely virtual format. Referring to guidance
from the Lord Chief Justice of England and Wales, Teare
J said:

"The courts exist to resolve disputes and as |
have noted, the guidance given by the lord chief
justice is very clear. The default position now in
all jurisdictions is that hearings must be
conducted with one, more than one, or all parties
attending remotely”, “[tlhe court has to be
optimistic rather than hesitant. It is a duty of all
the parties to seek to cooperate, to ensure that a
remote hearing is possible" and “it seems to me,
having regard to the need to keep the service of
public resolution of disputes going, it is
incumbent on the parties to seek to arrange a
remote hearing at all possible by Wednesday of
next week."

Commencing on 26 March 2020, the trial concluded on 1
April 2020 with minimum disruptions to the proceedings.
The proceedings involved witnesses and experts from
several jurisdictions, including Belgium, Kazakhstan and
the U.S., as well as logistical challenges such as
conferencing solutions and a service provider capable of
arranging and moderating a fully virtual trial. Marat
Beketayev, Kazakhstan’s Justice Minister, says:

“We are a young country and an innovative one.
We are grateful that the historic legal system of
England has accepted our proposed innovations
to ensure this trial continued despite the
coronavirus pandemic.”

The trial was also the first in the English High Courts to
be live-streamed on YouTube following the UK’s passing
of the emergency Coronavirus Act 2020. After the
emergency legislation was passed, Teare J ordered King
& Spalding and the other involved law firms to post a
YouTube link to the live broadcast on their websites, and
it was also available on the court’s cause list. A platform
using Zoom videoconferencing, hosted by an IT
consultancy which performed sound and video checks
before transferring participants into the main meeting for
the hearing, was also established.

This article also draws on the experience of a King &
Spalding team which was one week into a two-week
arbitration hearing when New York City all but shut down
due to the coronavirus outbreak, forcing the hearing to
conclude via video. Countless others are in the same
position, and video hearings may be the future of
arbitration—at least for a little while.

B. Important Considerations and Best Practices

In this section, we set out some important considerations
and best practices for conducting a hearing, or any other
proceeding, via video.

1. Technology Considerations

Zoom vs. Alternatives: Zoom is an inexpensive and
effective platform for conducting virtual hearings. It
allows many individuals to participate, and the Arbitral
Tribunal and speakers are visible to all participants at the
same time. Screen sharing can be used to display
exhibits, demonstratives, and PowerPoint presentations.

Note, however, that the party initiating the meeting must
have an upgraded Zoom account to utilize many
features, included organizing extended meetings and
virtual break-out rooms. Moreover, there have been
security and privacy concerns about Zoom that are
currently being investigated. Many court reporting
services offer alternative platforms that may provide for
greater technical assistance as needed, but they
generally provide similar features and are more
expensive than Zoom.

In-house counsel may want to encourage their
companies to invest in upgraded Zoom accounts, if they
have not already done so, which can be used for the
client’s online hearings.

Transcription Services: Most court reporting services
can provide transcription services via an online platform,
including access to live transcription during the hearing
for a daily fee. Live Note is available virtually, but
participants will need a second screen or additional
device in order to view it in real time while at the same
time viewing the video conference. Many services
charge per person logged into Live Note per day.

In order to keep costs down for these services, clients
may want to ask counsel to limit the number of attorneys
logging in each day to only necessary participants, as the
transcript will still be available to all attorneys and client
representatives at the end of each hearing day.

Translation Issues: One potentially complicating factor
when conducting remote hearings is the need for
translation. While many translators can provide services
remotely, such translation would likely need to be
consecutive and would require speakers to be particularly
careful not to speak over each other. If in-house counsel
or another client representative speaks the foreign
language in which testimony is being given, they can
verify the accuracy of the translations (both in real time
and in the transcript).
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Test the Technology: To ensure a smooth first day of
the hearing, the parties, witnesses, Tribunal, and court
reporter should conduct a practice session and test the
technology in advance. Witnesses will need to ensure
they have cameras on their computers. Most importantly,
everyone will need strong and reliable internet
connections—particularly the Tribunal, witnesses, court
reporter, attorneys, and client representatives directly
involved in the proceedings. Even a short disruption in a
key player’s internet connectivity can cause a time-
consuming interruption or disrupt the rhythm of an oral
argument or cross-examination.

2. Agreed-Upon Protocol

Implement a Written Protocol: Parties can minimize
potential disputes by reaching an agreement on a
detailed written protocol, including details about the
schedule, exchange of exhibits, pre- and post-hearing
deadlines, and other logistical matters. Although clients
may not have conducted merits hearings via video
previously, many companies have already been using
videoconferencing effectively for other purposes and may
have helpful recommendations on the protocol.

Exchange of Exhibits: The parties should outline how
and when they will exchange documents and
demonstratives in the written protocol, including the
means for providing exhibits to be used during cross-
examination to witnesses, opposing counsel, the
Tribunal, and the court reporter. If acceptable to the
parties and the Tribunal, it may be easier to exchange
documents electronically, particularly during the
coronavirus pandemic when many firms and document
vendors have reduced onsite staffing.

Reliability of Testimony: Parties may want to consider
implementing mechanisms to ensure the reliability of
testimony, particularly with respect to fact

witnesses. Possible safeguards may include requiring
witnesses to be alone when they testify and to affirm that
they will not look at email or smartphones during the
examination. If hard copy documents are sent to
witnesses before they testify, the documents can be
sealed in a box wrapped in colored tape that the witness
must open on camera in the presence of opposing
counsel and the Tribunal immediately before testifying.

3. Presentation Considerations

Displaying Documents: It is important to make sure
that the online platform chosen to host the video hearing
includes a mechanism to display documents on the
screen so that all participants can see them. Most of the
online video platforms, including Zoom, have this
feature. A team member or graphics specialist can
display the documents, so the cross-examiner is free to
focus on the examination. To ensure a smooth process,

the person controlling the document process should have
an electronic version of the cross-examination bundle
readily accessible, as well as an outline of the cross-
examination. Other significant case documents should
also be easily accessible. It is helpful to pinpoint specific
pages of documents or sections of technical drawings,
spreadsheets, or schedules so that the process is as
seamless as possible. One challenge, however, is that
the examiner cannot point to specific parts of documents,
which may require attorneys to alter their strategy or get
creative with their questions.

Effective Cross Exam: The obvious difference when
conducting a cross-examination via video is the loss of
in-person face-to-face contact with the witness, the
Tribunal, and opposing counsel. The witness should be
positioned close enough to the camera to gauge facial
expressions and other silent cues. There is some loss of
momentum during a virtual examination because it is
even more important than usual to wait until the witness
finishes his or her answer before asking another question
(both for the sanity of the court reporter and accuracy of
the record). This does not mean, however, that the
cross-examiner must avoid interrupting a witness who is
providing a non-responsive soliloquy.

Communicating with Team Members: It can be more
challenging to receive input from team members and
clients located in different places during a virtual
examination. A WhatsApp chat or group text message
can be used to communicate with a larger team,
including clients, as well as separate text messages with
a second chair attorney. Short breaks may be needed to
confer with colleagues and clients offline to streamline
the examination.

C. Arbitral Institution Rules

Lastly, we touch upon applicable arbitral institution rules
(or lack thereof) and discuss why this area is ripe for
consideration by these institutions. Most of the various
arbitral institutions do not have rules in place specifically
addressing videoconference hearings, or more generally,
addressing what to do in times of local, national, or global
crises.

For example, both the American Arbitration Association’s
(“AAA”) construction and commercial rules provide that
an arbitrator may “allow for the presentation of evidence
by alternative means including video

conferencing.” Similarly, pursuant to the JAMS
Arbitration Rules, “ft]he Hearing, or any portion thereof,
may be conducted telephonically or videographically with
the agreement of the Parties or at the discretion of the
Arbitrator.” The International Institute for Conflict
Prevention & Resolution (“CPR”) is silent about
videoconference hearings, providing only that unless the
parties agree on the place for the arbitration, the Tribunal
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shall decide “based upon the contentions of the parties
and the circumstances of the arbitration.” Rules
promulgated by the International Chamber of Commerce
(“ICC”), the London Court of International Arbitration
(“LCIA”), and the Singapore International Arbitration
Centre (“SIAC”) provide for videoconferencing for
emergency procedures.

But none of these institutions appear to contemplate full
merits hearings by video, much less provide specific
rules for how such video hearings should

proceed. Although arbitral rules are aimed at providing
individual arbitrators and parties significant control over
hearing procedures, as videoconferencing is the wave of
the foreseeable future, it would be helpful to have
specific, consistent guidance from these institutions on
how these types of proceedings should be

conducted. More generally, parties would benefit from
institutional guidance about how matters should proceed
in the face of natural disasters or catastrophes.

The COVID-19 pandemic hit hard and fast, without much
warning about how bad it would get in the blink of an

eye. With many hearings already in progress, arbitrators,
lawyers, and clients alike were faced with difficult
decisions about whether to continue in-progress hearings
in person (before shelter-in-place orders were issued)
after having prepared for months, and with significant
stakes, notwithstanding the risk that hearing participants
could be unable to get home or subjected to quarantines,
or whether to adjourn hearings without any idea about
when a live hearing could resume and no existing rules
or protocols in place for continuing by video.

Although the various arbitral institution rules generally
provide arbitrators with discretion to conduct a merits
hearing as they see fit, explicit guidance about
adjourning hearings during a global health crises,
national disaster, or other widespread catastrophe would
be valuable for parties and arbitrators alike.

We are in unprecedented times and they will require
some adaptation, but we will get through them, as we
always do, together.

What can King & Spalding do?

King & Spalding has created a Coronavirus Task Force
to coordinate and inform our responses to the increasing
volume of inquiries we are receiving from our clients. We
have also created a dedicated page on our website
which will include all updates (click here).

The task force includes partners from teams that can
advise clients on short- and long-term Coronavirus issues,
including:

e Our Crisis Practice, regarding incident
response, strategic planning and related
communications and government-facing matters.

e Our Healthcare Practice, regarding coordination
of care between hospitals and healthcare
agencies, surge capacity and resource issues,
telemedicine-related concerns, demonstrations
and waivers that may be deployed by federal
government, patient privacy concerns, impact on
clinical studies and litigation risks.

e Our International Arbitration and Litigation
Practices, regarding contractual concerns (force
majeure, terminations, enforceability, penalties,
reps and warranties, etc.) and other liability risk
factors.

e Our Data, Privacy and Security Practice,
regarding connectivity, remote workforce
vulnerabilities, incident response plans, third-
party arrangements and privacy rights.

e OurInsurance Coverage Practice, regarding
implications for insurance coverage (D&O, CGL,
event cancellation, other policies), notice of
claims, loss documentation and mitigation factors.

e Our Life Sciences and FDA Practices,
regarding supply chain disruptions, U.S. and EU
regulatory compliance and impact on clinical
studies.

e Our Real Estate Practice, regarding
communications with owners, operators, lenders,
tenants and property managers.

e Our Employment Practice, regarding employee
safety, travel restrictions, quarantines, remote
working and more.

e Our Public Company Practice, regarding
financial disclosure decisions and requirements.

Importantly, the Task Force is working with two
categories of external consultants: a global, highly
regarded duty of care consultant that provides travel,
safety and operations logistical support to clients
worldwide; and crisis communications firms that already
are working with multinational companies on their
Coronavirus-related messaging and outreach to internal
and external audiences.
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The following links provide access to further King & Spalding Dispute Resolution and Crisis Management
publications.

Legal Updates

Coronavirus Impact on Business: COVID-
19 — Take Action Now to Protect Intellectual
Property Rights During Bankruptcy

Coronavirus & Corporate Boards: Goals for Boards in
the COVID-19 Era

Coronavirus & Tax Measures: COVID-19:
Tax measures announced by Governments in
Europe and United States

Coronavirus & Oil and Gas: Oil and Gas Incident
Command and COVID-19

Coronavirus & Clinical Trial Conduct: U.S.
and EU Regulators Issue Guidance on Clinical
Trial Conduct during COVID-19 Pandemic

Coronavirus & French Law: COVID-19: Impacts on
Commercial Contracts Under French Law

Coronavirus & Electronic Signatures:
COVID-19 Update: Key Conclusions
Regarding Electronic Signatures

Coronavirus & D&O Coverage: D&O Coverage for
COVID-19 Coronavirus-Related Lawsuits

Coronavirus & Cybersecurity: Cybersecurity Coronavirus & Safeguarding: COVID-19:

Resiliency in the face of COVID-19

Safeguarding the workforce in the UK

King & Spalding News

Market Recognition: Chambers Global Again
Recognizes King & Spalding as a Leading International

Law Firm

Market Recognition: Chambers Europe Ranks King &
Spalding Among Top International Law Firms in its 2020

Guide

Partner Hire: Former U.S. Deputy Attorney General Rod

Rosenstein Joins King & Spalding

Case News: King & Spalding Advises on Landmark

Virtual Trial in London High Court

Partner Hire: King & Spalding Broadens

Construction and International Arbitration Bench

With Addition of Stephen O’Neal

Partner Hire: King & Spalding Adds International
Arbitration Partners to Its Chicago and New York

Offices

Partner Hire: King & Spalding Hires Four-Partner
Pharma & Healthcare Tort Trial Team in New

York

Partner Hire: King & Spalding Adds Noted Trial

Lawyer Steven Zager to Austin Office
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Global Contacts (with links to curricula vitae)

Global Arbitration Leadership

ar

Chris Bailey Ed Kehoe
England & Japan* New York Office
Head of Tokyo Head of America

The Regional Asia Disputes Team

[

Emerson Holmes (Partner)
English Barrister
Construction

Peter Chow (Partner)
Singapore
Trial and Global Disputes

ah

I

. i

Peter Brabant (Counsel)
Singapore
Trial and Global Disputes

Manuel Bautista, Jr. (Counsel)
New York & Philippines
Commercial

Kevin Lim (Senior Associate)
Singapore
Trial and Global Disputes

Hanna Azkiya (Associate)
Indonesia
Bahasa Indonesia

Core Coronavirus Task Force Members

Zach Fardon
Chicago

Sally Yates
Atlanta

Rod Rosenstein
Washington D.C.

Dixie Johnson
Washington D.C.

dh

John Savage, QC**
London Office
Head of EMEA

an

Elodie Dulac (Partner)
France & Cambodia*
Investor Treaty

Donny Low (Senior Attorney)
New York & Australia
Anti-trust & Investigations

dn

David Park (Associate)
Australia
Korean

h

Zach Harmon
Washington D.C.

Jessica E. Sabbath
Atlanta

N
Wade Coriell

Singapore Office
Head of Asia

Simon Dunbar (Partner)
New York & England
Commercial

Anisha Sud (Senior Associate)
Texas
Trial and Global Disputes

Xiaomao Min (Associate)
China
Mandarin

Phyllis Sumner
Atlanta

e

Brianna Kostecka
New York

* Registered Foreign Lawyer
** Queen’s Counsel
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