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Navigating Governmental Stay-at-Home Orders in
Connection With Construction of Energy Projects
Though the DHS guidelines are just that—nonbinding guidelines for states to consider—they
have impacted many states’ stay‑at‑home orders and are of significant value to project owners
in responding to such orders.
By Scott Greer and Kaleb Walker
In the rapidly evolving landscape
of COVID‑19 response, many states,
counties and cities throughout the
United States have taken drastic
measures, including issuing execu‑
tive orders halting all nonessential
businesses. To provide direction
on what businesses are essential,
the U.S. Department of Homeland
Security (DHS) has issued guide‑
lines recommending that essen‑
tial critical infrastructure workers
(including construction workers
in the energy industry) be allowed
to continue working during the
COVID‑19 response. Though the
DHS guidelines are just that—non‑
binding guidelines for states to con‑
sider—they have impacted many
states’ stay‑at‑home orders and are
of significant value to project own‑
ers in responding to such orders.
DHS Guidelines
The DHS guidelines outline the
critical infrastructure functions that
the federal government deems “so
vital to the United States that their
incapacitation or destruction would
have a debilitating effect on security,
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national economic security, national
public health or safety, or any
combination thereof.” The DHS has
grouped these critical infrastructure
functions into 16 sectors, including,
for example, health care and pub‑
lic health, transportation systems,
critical manufacturing, and energy.
With respect to the energy sector,
the Cybersecurity and Infrastruc‑
ture Security Agency of the DHS
stated in its March 19 memorandum
that workers who are “working
construction” constitute “essential
critical infrastructure workers.”

Moreover, the guidelines break
down the energy sector into
subcategories of critical infra‑
structure, including the electricity
industry, petroleum workers, and
natural and propane gas workers.
And, within each of these subcat‑
egories, the guidelines specifically
list types of essential workers and
their roles in the energy sector (e.g.,
workers who deal with generation
of electric power or nuclear power,
petroleum product storage, natural
gas pipelines, LNG facilities, etc.).
Thus, the DHS guidelines paint

a detailed and helpful picture of
the federal government’s view on
which activities are essential and
thus should continue during the
COVID‑19 response. Understand‑
ing this view may prove extremely
valuable to owners faced with
navigating a state’s stay‑at‑home
order affecting the construction or
operation of their projects.
Responding to (or Preparing for)
a Stay‑at‑Home Order
Some states have relied on the
DHS guidelines when issuing
stay‑at‑home orders, while other
states have not done so. Because
a state’s own stay‑at‑home order
ultimately governs over DHS
guidelines, it is necessary for own‑
ers to carefully review the state’s
order in determining whether con‑
struction activity on a particular
project may continue.
The most important step in
reviewing a state’s stay‑at‑home
order is to determine the scope
of the order’s stay‑at‑home man‑
date and identify any exemptions
(including whether the order cites
the DHS guidelines in connection
with any exemptions). If the order
expressly adopts the DHS guide‑
lines or otherwise exempts con‑
struction on energy projects, then
construction on the project should
be permitted to continue without
further appeal to the governor (or
other issuing authority).
Some state orders, however,
may not adopt or reference the
DHS guidelines, or may otherwise
halt all business activities without
exempting construction projects.
One option for owners dealing with

such an order is to write directly
to the governor (or other issuing
authority) and request clarification
of the order’s scope or an exemp‑
tion from the order based on the
DHS guidelines. This may be par‑
ticularly effective if the project falls
within one of the subcategories or
lists expressly set out in the DHS
guidelines (electric power, petro‑
leum workers, LNG facilities, etc.).
Even if a state has not yet issued
a stay‑at‑home order, owners
should consider taking prompt
and proactive steps to mitigate
any potential impacts to the con‑
struction or operation of their
projects. For example, an effec‑
tive strategy may be to reach out
to state and local representatives
(including governors and attor‑
ney generals) to inform them of
the DHS guidelines and which
activities are deemed by the DHS
as essential critical infrastructure
functions. Another step would be
to prepare proactive letters to such
representatives to inform them
that the construction or operation
of the project is an essential criti‑
cal infrastructure pursuant to DHS
guidelines.
Preparation Is Key
In the interest of protecting and
better managing their projects,
owners should be familiar with
the DHS guidelines. This famil‑
iarity should prove valuable in
responding to stay-at-home orders
or in laying the groundwork for
such a response. Fortunately, in
many states, simply being pre‑
pared may be enough because the
majority of states have followed

the DHS guidelines when issu‑
ing stay‑at‑home orders, allowing
construction of energy projects to
continue. For example, the gov‑
ernors of the states of Califor‑
nia, Connecticut and Louisiana
recently cited the DHS guidelines
to exempt from such orders con‑
struction workers on critical infra‑
structure so they can continue
performing their work on such crit‑
ical infrastructure projects. Other
state orders, while not specifically
referencing the DHS guidelines,
have allowed construction on cer‑
tain energy infrastructure to con‑
tinue. However, other states, such
as Pennsylvania, issued an execu‑
tive order seemingly prohibiting
all construction related activities
with minor exceptions, which
has since then been clarified. In
today’s rapidly evolving environ‑
ment of COVID‑19, owners would
be well-served to develop a plan
for handling even the most restric‑
tive stay-at-home orders.
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