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Freedom of Contract Cited as the
Reason for Texas Supreme Court's
Affirmation of Court of Appeals
Judgment in ETP v. Enterprise
On January 31, 2020, the Texas Supreme Court (the “Court”) affirmed the
2017 judgment of the Dallas Court of Appeals that Texas law upholds the
rights of contracting parties to agree not to be partners unless certain
conditions precedent are satisfied or waived. The Court held that “parties
can conclusively negate the formation of a partnership under Chapter 152
of the [Texas Business Organizations Code (“TBOC”)] through contractual
conditions precedent.” 1
BACKGROUND
In early 2011, Enterprise Products Partners L.P. (“Enterprise”) and Energy
Transfer Partners, L.P. (“ETP”), both builders and operators of oil and gas
pipelines, began discussing a potential pipeline to transport crude oil from
Cushing, Oklahoma to Houston, Texas. The parties agreed to explore the
viability of such a pipeline and, to this end, negotiated and executed three
written agreements, including a Nonbinding Term Sheet and Letter
Agreement (the “Letter Agreement”). The Letter Agreement provided that
“no binding or enforceable obligations shall exist between the Parties with
respect to the Transaction unless and until the Parties have received their
respective board approvals and definitive agreements…have been
executed.” Thereafter, representatives of each of ETP and Enterprise
participated in an “open season” to attract long-term shipping commitments
on their potential pipeline. The commitments obtained during open season
ultimately fell short of the parties’ agreed minimum commitment
requirement. Shortly after open season closed, Enterprise contacted ETP
and terminated its participation in the project.
Two weeks before open season ended, Enterprise had discussions with
Enbridge (US) Inc. (“Enbridge”) regarding a Cushing-to-Houston pipeline.
These conversations were not disclosed to ETP. The day after Enterprise
terminated its participation in the project with ETP, Enterprise agreed to
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work with Enbridge on a Cushing-to-Houston pipeline. Shortly thereafter, ETP sued Enterprise for breach of joint
enterprise and fiduciary duty.
TRIAL COURT
In 2014, a Dallas jury found that a partnership had been formed and that Enterprise failed to comply with its duty of
loyalty as a partner and awarded ETP damages of $535.8 million. The TBOC provides five factors that indicate whether
a partnership (an “association…to carry on a business for profit”) has been formed: (1) receipt or right to receive a share
of profits of the business; (2) expression of an intent to be partners in the business; (3) participation or right to participate
in control of the business; (4) agreement to share or sharing: (A) losses of the business; or (B) liability for claims by third
parties against the business; and (5) agreement to contribute or contributing money or property to the business. 2
Looking to the parties’ conduct, and applying these five factors in a totality of the circumstances test, the jury found that a
partnership was formed notwithstanding the limiting language of the Letter Agreement. The jury further concluded that,
as a partner to ETP, Enterprise breached its duty of loyalty by pursuing a similar pipeline project with Enbridge.
COURT OF APPEALS
In 2017, the Dallas Court of Appeals (“Appeals Court”) considered whether “the trial court erred by denying Enterprise’s
motions for directed verdict and JNOV because the parties’ written agreements contained unperformed conditions
precedent that as a matter of law precluded the forming of the disputed partnership.” 3 While the trial court instructed the
jury to determine whether the parties formed a partnership using the five-factor test, the Appeals Court noted that those
five factors are not exclusive. The Appeals Court looked also to Section 152.003 of the TBOC, which says that principles
of law and equity – including the law of conditions precedent – supplement statutory principles of partnership law. The
Letter Agreement between Enterprise and ETP required the satisfaction of two conditions precedent before a partnership
would be created: (1) approvals of the respective parties’ boards and (2) the negotiation, execution and delivery of
definitive agreements. The Appeals Court concluded that “unperformed conditions precedent to forming a partnership
will prevent the partnership from forming unless the parties waive the performance of the conditions precedent or other
rules of law or equity nullify them.” 4
It was undisputed that the conditions precedent were not satisfied and the Appeals Court found that the testimony did not
conclusively establish that the parties waived the two conditions precedent to the formation of a partnership.
Accordingly, on July 18, 2017 the Appeals Court reversed the trial court’s judgment as to ETP’s claims and rendered
judgment that ETP take nothing.
TEXAS SUPREME COURT
The issue the Court considered on appeal was whether “Texas law permits parties to conclusively agree that, as
between themselves, no partnership will exist unless certain conditions are satisfied.” 5 The Court affirmed the Appeals
Court’s holding that the five-factor test was not exclusive and Section 152.003 of the TBOC expressly authorizes that the
test be supplemented with “principles of law and equity,” chief among them the freedom of contract. 6 The Court pointed
to its “well-developed body of common law” and public policy in upholding the parties’ freedom of contract: “We hold that
parties can contract for conditions precedent to preclude the unintentional formation of a partnership under Chapter 152
and that, as a matter of law, they did so here.” 7 The Court went on to find that conditions precedent can be waived (by
word or deed), but that in this case ETP failed to either obtain a jury finding of waiver or prove conclusively that the
parties waived the conditions precedent. 8 Importantly, the Court noted that evidence of the other five partnership factors
is irrelevant when there are conditions precedent that have not been satisfied or waived. 9
KEY TAKEAWAYS
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Texas courts will go to great lengths to protect a party’s ability to dictate the terms of its own contracts (i.e., the freedom
of contract), particularly in arms’ length negotiations between sophisticated parties. To be clear, Texas courts will
continue to use the five-factor test to determine whether a partnership has been formed under Texas law, as
contemplated in the TBOC. Companies should be cognizant that they may find themselves in situations where they
unintentionally become “partners”. Nonetheless, the Court has made it very clear that if parties negotiate specific
conditions to the efficacy of partnership formation, then those conditions will be honored unless they are either satisfied
or waived. As a result, parties seeking to avoid an inadvertent partnership should always include clear and unambiguous
conditions to partnership formation, along with a standard “no waiver” provision that requires any waiver of the conditions
precedent to be made in writing.
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