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ERISA Cases to Watch During
Supreme Courts 2019 -2020 Term
This article was originally published in Law360 and can be accessed here.
The U.S. Supreme Court’s current term (2019-2020) has been described
as a “big year” that is expected to have “more fireworks than the last few.” 1
As is often the case, public commentary has focused on those cases that
are seen as politically and socially controversial. The Court has agreed to
consider three cases that raise the question whether Title VII’s prohibition
on sex discrimination includes discrimination on the basis of sexual
orientation and gender identity. 2 In another trio of cases, it will consider
the legality of the Administration’s decision to end the Deferred Action for
Childhood Arrivals (“DACA”) program. 3 And it is slated to opine on
contentious issues involving environmental law, 4 handgun rights, 5 and
religion. 6
What has not received as much attention is the Supreme Court’s renewed
interest in clarifying the notoriously complex requirements of the Employee
Retirement Income Security Act (“ERISA”). Although ERISA is not
generally viewed as a hot-button issue, the statute is incredibly important
because it sets the standards for most retirement and health-care plans. It
is therefore notable that the Court has already granted certiorari in three
ERISA cases: Sulyma v. Intel Corp. Investment Policy Committee (No. 181116); Jander v. Retirement Plans Committee of IBM (No. 18-1165); and
United States Bank, National Association v. Thole (No. 17-1712). In
addition, last April the Court invited the Solicitor General to express his
views on whether a fourth ERISA case should be reviewed: Putnam
Investments, LLC v. Brotherston (No. 18-926). Especially if the Court
grants review in Brotherston, it is almost certain that this Term will come to
be seen as a recent high water mark for the Court’s attention to this
“reticulated,” “enormously complex and detailed” statute. 7
The three cases teed up for review pose threshold, pleadings-stage
questions that have divided the lower courts:
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• When does a plaintiff have the “actual knowledge” required to trigger ERISA’s three-year limitations period for
breach of fiduciary duty claims? (Sulyma)
• May an ERISA plaintiff satisfy the “more harm than good” pleading standard announced in Fifth Third Bancorp v.
Dudenhoeffer 8 for breach of fiduciary duty cases based on inside information by pleading generalized allegations
that the harm of an inevitable disclosure of an alleged fraud generally increases over time? (Jander)
• Do plaintiffs have standing to sue for alleged breaches of fiduciary duty when a defined benefit plan is
adequately funded and, as a result, plaintiffs have not suffered any individual financial injury? (Thole)
The fourth, potential case (Brotherston) involves a question that in many cases could be determinative on the merits of
an ERISA claim for breach of fiduciary duty:
• Who bears the burden of proving or disproving loss causation in ERISA breach of fiduciary duty cases: the
plaintiff or the defendant?
Definitive answers from the Supreme Court to these four questions—especially the last one—would shape the course of
ERISA litigation for years to come.
SULYMA V. INTEL CORP. INVESTMENT POLICY COMMITTEE—WHEN DOES ERISA’S THREE-YEAR STATUTE OF
LIMITATIONS FOR “ACTUAL KNOWLEDGE” BEGIN TO RUN?
Sulyma presents an opportunity for the Court to resolve a circuit split over when ERISA’s three-year statute of limitations
begins to run for breach of fiduciary duty claims. The statute says that these claims must be brought within the earlier of
(1) six years after the date of the last act constituting a breach, or (2) three years after the earliest date on which the
plaintiff had actual knowledge of the breach. 9 In Sulyma, the Court will consider the standard for demonstrating “actual
knowledge” sufficient to trigger the three-year statute of limitations.
ERISA does not define “knowledge” or “actual knowledge.” The circuits are splintered and apply different definitions. At
least one circuit, the Sixth, has adopted a broad, defense-friendly definition, which requires only that a plaintiff had
knowledge of the facts or transaction that constituted the alleged breach. 10 Other circuits, including the Third and Fifth,
have applied more demanding, plaintiff-friendly interpretations, which require that a plaintiff know not only the underlying
facts but also that those facts constitute a breach of duty under ERISA. 11
In Sulyma, the Ninth Circuit tried to find a middle ground. 12 The plaintiff claimed that the fiduciaries of Intel’s retirement
plan had breached their duties by including “alternative investments” (such as hedge funds) in the plan’s investment
lineup that allegedly performed poorly and charged high fees. 13 The defendants countered that they had informed the
plaintiff about the existence of the alternative investments and, in at least one instance, their subpar performance via
documents available online (which the plaintiff accessed more than three years before filing suit). 14 The district court
agreed with the defendants that the plaintiff’s claims were therefore time-barred under ERISA’s “actual knowledge”
standard. 15
On appeal, the Ninth Circuit reversed, concluding that a plaintiff “must be actually aware of the nature of the alleged
breach” to trigger ERISA’s three-year limitations period for breach of fiduciary duty claims. 16 Meaning, that in a breach of
fiduciary duty case alleging imprudence, the plaintiff “must be aware that the defendant has acted and that the acts were
imprudent.” 17 As applied to Sulyma’s claims, the court found that he did not obtain “actual knowledge” until he actually
knew “both that those [alternative] investments occurred, and that they were imprudent.” 18 Because the defendants
could not prove that Sulyma “was actually aware that [they] had acted imprudently,” the Ninth Circuit concluded that
Sulyma’s claims were not time-barred.
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The Ninth Circuit acknowledged that Sulyma’s claims would be time-barred under the Sixth Circuit’s view that the receipt
of disclosure documents is sufficient to trigger ERISA’s three-year period. But, in the Ninth Circuit’s view, the mere
receipt of disclosure documents imparts “constructive knowledge only.” 19 The Ninth Circuit held that “Section 1113
means what it says: to trigger the three-year limitations period, a plaintiff must have ‘actual knowledge of the breach or
violation.’” 20
The last time the Supreme Court addressed ERISA’s statute of limitations in a breach of fiduciary duty case was in
Tibble v. Edison International, 21 which involved ERISA’s six-year statute of limitations. In Tibble, the Court reiterated that
“ERISA’s fiduciary duty is ‘derived from the common law of trusts’” and that “in determining the contours of an ERISA
fiduciary’s duty, courts often must look to the law of trusts.” 22 The Court reversed the Ninth Circuit because it had
“appl[ied] a [six-year] statutory bar to a claim of a ‘breach’ . . . of a fiduciary duty without considering the nature of the
fiduciary duty” under “analogous trust law.” 23 In Sulyma, the Ninth Circuit considered neither the “nature of the fiduciary
duty” nor “analogous trust law” in refusing to apply ERISA’s three-year statutory bar to a claim of a breach of fiduciary
duty. It stands to reason that the interplay between trust law and the statutory language will again be a central concern
for the Supreme Court. But Sulmya also presents an opportunity for the Court to clarify how the myriad disclosures
required by ERISA’s disclosure regime effect the timing of when a participant attains “actual knowledge” that he or she
has a breach of fiduciary duty claim under ERISA.
JANDER V. RETIREMENT PLANS COMMITTEE OF IBM—WHAT MUST BE PLEADED TO SATISFY THE
DEMANDING “MORE HARM THAN GOOD” STANDARD ADOPTED IN DUDENHOEFFER?
The second ERISA case involves the “more harm than good” pleading standard the Supreme Court established in Fifth
Third Bancorp. v. Dudenhoeffer. 24 Under this standard, plaintiffs alleging imprudence based on fiduciaries’ failure to act
on nonpublic information that might affect the employer’s publicly traded stock fund in its retirement plan must plead
“alternative actions” that “a prudent fiduciary in the same circumstances would not have viewed as more likely to harm
the fund than to help it” and, importantly, that would not conflict with the securities laws. 25 This pleading requirement
acknowledges that ERISA fiduciaries are often company insiders who can find themselves between a rock and a hard
place when they learn information that could adversely impact the value of employer stock in a retirement plan: the
securities laws prohibit them from using material non-public information before it is disclosed to the market, but ERISA
demands that they take action to protect the interests of plan participants. 26
In Jander, the Second Circuit broke ranks with most courts, which have dismissed employer stock cases over the last
five years under Dudenhoeffer’s demanding pleading standard. 27 The plaintiffs in Jander alleged that the fiduciaries of
IBM’s retirement plan had non-public information that the company’s microelectronics business was overvalued and
would be sold for a significant loss. 28 Plaintiffs claimed that the IBM fiduciaries breached their duties by failing to act
before the inevitable disclosure of that information, which caused a sharp decline in IBM’s stock price. 29 Attempting to
satisfy Dudenhoeffer, the plaintiffs pleaded several alternative actions that, they maintained, would not have done “more
harm than good”—including IBM making a corrective disclosure sooner that the securities laws required. 30 The district
court, which simultaneously dismissed a securities fraud case against IBM based on the same underlying events,
rejected this theory and granted the IBM fiduciaries’ motion to dismiss. 31
The Second Circuit reversed, holding that the plaintiffs had plausibly alleged that a prudent fiduciary “could not have
concluded” that an earlier corrective disclosure would have done more harm than good to the IBM plan. 32 Because
IBM’s disclosure of negative information was inevitable, the Second Circuit reasoned that the plan fiduciaries knew a
significant drop in IBM’s stock price was forthcoming, and plaintiffs’ allegations that delaying disclosure caused more
harm than good to the plan stated a plausible claim under Dudenhoeffer. 33
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Other courts have rejected this “inevitable disclosure” theory as insufficient under Dudenhoeffer because, if adopted, it
would cause ERISA to override federal securities laws. The Solicitor General, joined by the Department of Labor and the
Securities and Exchange Commission, submitted an amicus brief in Jander urging the Supreme Court to reverse the
Second Circuit and to hold that, absent extraordinary circumstances, fiduciaries have an ERISA-based duty only to
disclose material, nonpublic information about a company’s publicly traded stock when the securities laws would also
require it. In Dudenhoeffer, the Supreme Court noted that the SEC’s “views [concerning the potential conflict between
ERISA and the securities laws] may well be relevant,” but “[t]he U.S. Securities and Exchange Commission has not
advised us of its views”. 34 This time, the Court has the SEC’s views and may see Jander as an appropriate vehicle to
refine the “more harm than good” standard.
THOLE V. UNITED STATES BANK, NATIONAL ASSOCIATION—DO PLAINTIFFS LACK STANDING TO SUE FOR
FIDUCIARY BREACHES WHEN A DEFINED BENEFIT PLAN IS ADEQUATELY FUNDED?
In Thole, the Supreme Court will address whether a defined benefit plan participant has standing to sue for alleged
breaches of fiduciary duty when the plan is adequately funded. The plaintiffs in Thole, participants in a defined benefit
plan sponsored by U.S. Bank, alleged that defendants breached their fiduciary duties under ERISA by investing all the
plan’s assets in equity funds, many of which were managed by a U.S. Bank subsidiary. 35 Plaintiffs claimed that these
breaches resulted in a $1.1 billion loss to the plan, which went from being overfunded—meaning there was more money
in the plan than was needed to meet its future obligations—in 2007 to being 84% underfunded in 2008. 36
The plan remained underfunded when plaintiffs filed the case in 2013. 37 During the litigation, however, the plan returned
to being overfunded, at least in part because of a large contribution by U.S. Bank. 38 The defendants then moved to
dismiss for lack of Article III standing, arguing that because the plan had adequate funds to pay benefits, plaintiffs had
suffered no injury-in-fact. 39 The district court dismissed on mootness grounds, concluding that because the plan was
overfunded, the plaintiffs lacked a concrete interest in any monetary relief even if they prevailed. 40
The Eight Circuit affirmed, but on alternative grounds. It held that plaintiffs lacked “statutory standing” under ERISA
because, as participants in an overfunded plan, they did not suffer an “injury-in-fact” or fall within the class of plaintiffs
authorized to sue under ERISA. 41 The Eighth Circuit reached its decision without addressing whether the plaintiffs had
standing under Article III.
The government has weighed in on this case, too. In a brief submitted at the certiorari stage, the Solicitor General and
the Department of Labor described Thole as a “plainly incorrect decision” that the Supreme Court should review. 42 In its
order granting certiorari the Supreme Court followed the government’s recommendation and directed the parties to brief
the statutory questions raised in the petition plus one more: whether plaintiffs demonstrated Article III standing.
PUTNAM INVESTMENTS, LLC V. BROTHERSTON—WHO BEARS THE EVIDENTIARY BURDEN OF PROVING LOSS
CAUSATION IN ERISA CASES?
The Supreme Court is also considering whether to grant certiorari in Brotherston, where the First Circuit joined the
Fourth, Fifth, and Eighth Circuits to hold that once a plaintiff has proven a loss following a breach of fiduciary duty under
ERISA, the burden shifts to the fiduciary to prove that the loss was not caused by breach. 43 In doing so, the First Circuit
departed from the Sixth, Ninth, Tenth, and Eleventh Circuits, which have all held that ERISA plaintiffs must establish a
causal link between the breaches of duty alleged and the losses purportedly incurred.
The government has yet to weigh in on the case. Because Brotherston presents a deep and even split of authority on a
foundational issue of statutory interpretation, with high stakes for employers and fiduciaries accused of breaching their
fiduciary duties, many observers predict that the Court will agree to hear the case.
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CONCLUSION
The number of important ERISA cases before the Supreme Court this Term reflects the continuing proliferation of
litigation over retirement plans and increasing divisions among the Courts of Appeals over the proper interpretation of the
statutory requirements. It may also reflect a recognition that, even 45 years after ERISA’s enactment, regulatory
guidance is thin, and the statute’s requirements remain uncertain and difficult to apply. While the Court has by some
counts decided more than 125 ERISA cases since 1975, its “prior decisions have not succeeded in bringing clarity to the
law.” 44 Instead, the reality remains that, while often described as comprehensive and reticulated, ERISA has long
depended on the judiciary to fill in its many gaps and to clarify its requirements. In this current Term, no matter how the
cases are resolved, the Supreme Court will add to this important body of law.
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