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Private M&A Indemnification Clarified In Chancery Ruling 

By Sawyer Duncan (August 15, 2019, 4:01 PM EDT) 

An opinion published July 31 in the Delaware Chancery Court provides instructive 
guidance for buyers, sellers and deal-makers in private mergers and acquisitions 
transactions regarding indemnification claim procedure, the importance of precise 
drafting, and the criticality of sound post-closing process management. This article 
will briefly summarize the key facts of the recent dispute and highlight noteworthy 
aspects of Vice Chancellor Morgan Zurn’s analysis in Hill v. LW Buyer[1] before 
offering some practical advice based on the opinion. 
 
Relevant Facts 
 
Matthew Hill founded a web-hosting business consisting of Liquid Web Inc. and two 
other affiliated entities. Hill and his father, the sellers, owned 100% of the company’s equity. In May 
2015, Hill and his father — the sellers — signed a purchase agreement for the acquisition of the 
company by a holding company formed by a Chicago-based private equity firm — the buyer. 
 
The purchase agreement contained customary representations and warranties that survived for one 
year. The deal closed on July 1, 2015 for a purchase price of nearly $225 million. An amount equal to 
nearly 5% of the purchase price was placed into an escrow account at closing. The escrow fund was to 
be released to the sellers one year from closing, less any amounts of released or pending 
indemnification claims for preclosing losses of the company.[2] 
 
The sellers’ customary indemnification obligations for breaches of their representations and warranties 
survived for one year following the closing, or survival period termination date: July 1, 2016. The 
purchase agreement further obligated the sellers to indemnify the buyer for “any Indemnified Taxes.”[3] 
The provisions in the purchase agreement regarding indemnification claim procedure stipulated that the 
sellers would be liable for breaches of their representations and warranties only if, on or before the 
survival period termination date the buyer notified the sellers “of a claim, specifying the factual basis of 
the claim in reasonable detail to the extent known by Buyer.” 
 
In late 2015, the buyer, with help from Ernst & Young, determined the company owed certain sales and 
use taxes and value-added taxes for preclosing periods in various U.S. and foreign jurisdictions. Of the 
U.S. states in which the buyer determined this potential tax liability existed, only in Washington were 
such taxes actually assessed upon the company when the buyer received a tax assessment from 
the Washington State Department of Revenue on the survival period termination date. 
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The buyer paid the amount assessed less than two weeks later. One day before the survival period 
termination date, the buyer sent a letter to the sellers asserting several claims for indemnification, 
estimating its losses at nearly twice the amount of the escrow fund. Attached to the buyer’s notice was 
a chart (reproduced in the Hill opinion) that included a brief summary, the representations and 
warranties implicated, and an estimate of potential losses for each claim. 
 
Among other issues, the court addressed (1) whether the buyer’s initial claim notice and chart contained 
reasonable detail with respect to its allegation that the sellers breached certain representations and 
warranties by misstating the company’s revenue; (2) whether the company’s potential exposure for the 
owed, but not yet assessed, tax exposure constituted an indemnifiable loss under the purchase 
agreement; and (3) whether the buyer was entitled to indemnification for the Washington tax 
assessment. 
 
The Court’s Analysis and Practical Guidance 
 
When drafting indemnification claim notices under a reasonable-detail standard, be mindful of the 
current ambiguity perceived by the Delaware courts. 
 
Delaware courts presently recognize ambiguity in the level of detail required in an indemnification claim 
notice under a “reasonable detail,” or “reasonable particularity,” standard. In the context of an 
indemnification claim notice[4], the meaning of "reasonable detail" is “susceptible to two reasonable 
interpretations.”[5] Specifically, former Vice Chancellor Donald Parsons has articulated that this 
standard could require either “to itemize the particular representations and warranties that were 
breached, such that the other party is on notice,” or “significantly more detail” in other 
circumstances.[6] 
 
In Hill, the buyer’s claim notice presented a question of fact as to whether the reasonable-detail 
standard was met. In its claim alleging breach of representations and warranties for misstated revenue, 
the buyer’s notice described the conceptual nature of an accounting discrepancy — “inaccuracies in 
conversion of ... cash-basis books to accrual basis financial statements” — and the effects of that 
discrepancy — that revenue was materially misstated — together with specific references to the 
implicated representations and warranties. 
 
On the other hand, the buyer’s claim notice, which alleged losses in over a dozen jurisdictions, provided 
aggregated estimates for each claim that did not clearly delineate the amount of each subclaim. In other 
portions, the buyer’s claim notice alleged inaccuracies and misstatements generally, but it did not 
provide any balance sheet data or illustrative calculations that plainly showed the alleged errors. 
 
The buyer insisted its notice provided the sellers with enough information to be aware of the basis for 
its claims, while the sellers’ complaint alleged the claim notice “failed to specify a single inaccuracy or 
provide any background information about the alleged inaccuracies.”[7] As the parties’ briefings in Hill 
demonstrate, the level of detail in a given claim notice can be convincingly characterized as either scant 
or satisfactory by clever Delaware litigators.[8] 
 
It is thusly difficult to draw any definitive conclusions about what level of detail is reasonable as a bright-
line rule, but practitioners can at least glean some insight from the discussion in Hill. 
 
When in doubt, and where the details of a potential indemnification claim are nuanced — such as claims 



 

 

involving financial statements or other technical items — parties seeking indemnification would be wise 
to include more specificity in their indemnification claim notices, rather than less. Including ample 
supporting detail, in the form of an exhibit or an attachment, can crystallize items in dispute, and 
harness the parties’ attention toward identifying the precise origins of discrepancies and an effective 
approach to resolve them. 
 
Where appropriate, narrative assertions or conclusions in a claim notice (e.g., that revenue was 
misstated) should be supported with specific examples and references that tie back to the financial or 
other technical data involved in a demonstrably clear manner. Additionally, in light of the Chancery’s 
prevailing views that the reasonable-detail standard is ambiguous and that whether it has been satisfied 
by a given claim notice is therefore a question of fact, deal counsel might be wise to consider, on a 
case-by-case basis, whether an enumerated, more precise standard for required claim detail would be 
advantageous in curtailing potential litigation. 
 
The Hill opinion suggests it will be difficult for M&A indemnitees to receive summary judgment in their 
favor on the question of whether their indemnification claim notice satisfies a reasonable-detail 
standard if contested in litigation. 
 
Tread, and draft, carefully when addressing indemnification for contingent tax liabilities. 
 
In Hill, the buyer discovered after the closing, that the business it had just purchased might become 
subject to taxes that arose out of preclosing business operations and activities. The purchase agreement 
contained expansive definitions for “tax” and “loss,” reproduced in the footnotes below. In fact, the 
definition of "loss" even included the term "taxes" as an enumerated item therein, and it further 
provided that losses expressly included "liabilities (contingent or otherwise)." 
 
But the court nevertheless went on to find the buyer’s claim for the owed, but unassessed, state taxes 
was not ripe, and thus the company’s potential exposure for the preclosing taxes that were owed, but 
not yet assessed, did not constitute an indemnifiable loss. The sellers argued that the claims for taxes 
alleged in the buyer’s claim notice were inchoate — that the company had never actually paid, been 
assessed or settled any such taxes. 
 
Contrary to the buyer’s arguments, the court found, due to the precise definition of "taxes" in the 
purchase agreement, discussed below, indemnification for mere exposure was not available at the time 
the buyer’s claim notice was delivered. The court explained that finding otherwise could afford the 
buyer a windfall of compensation for speculative losses it may never actually suffer, which would be 
“antithetical to the concept of indemnification: repaying a loss to make the indemnitee whole.”[9] 
 
Reaching this finding involved judicial interpretation of several key defined terms that M&A drafters will 
find technically instructive. While acknowledging the term "tax" was referenced within the definition of 
the term "losses," the court focused on the fact that the independently defined term "taxes” was 
qualified by the words “imposed, assessed or collected.” During a preliminary hearing, the buyer 
attempted to argue the potential tax exposure in the identified states constituted contingent 
"liabilities," also an enumerated item within the definition of “losses," and should therefore be subject 
to indemnification on that basis. 
 
But the court disagreed and held that, while contingent liabilities were expressly included within the 
definition of “loss,” the parties’ application of a separate and more specific defined term for, and 
qualifications upon, "taxes” reflected their intent that tax liabilities must be “imposed, assessed or 



 

 

collected” in order to constitute indemnifiable “losses.” 
 
The buyer’s attempt to shoehorn the company’s tax exposure into a "liability (contingent or otherwise)” 
that was separately specified within the definition of “loss” would, in Vice Chancellor Zurn’s view, violate 
Delaware’s longstanding interpretative canon that the “specific controls the general,”[10] and 
inappropriately merge the two concepts in a manner that rendered other provisions of the purchase 
agreement superfluous or redundant.[11] 
 
Ultimately, in the court’s view, an indelible component of the parties’ negotiated bargain with respect to 
the scope of compensable tax liability was the inclusion of the words “imposed, assessed or collected,” 
which had the dual effect of both circumscribing the universe of tax-related losses for purposes of 
indemnification, and eclipsing the more general reference to contingent liabilities included within the 
definition of “loss.”[12] 
 
The buyer’s claim for the Washington tax assessment remained, however. On that claim, however, the 
buyer suffered a different setback that cautions as to the importance of careful and strict compliance 
with prescribed claim procedure in an acquisition agreement. 
 
Failure to comply with prescribed indemnification claim procedure can void rights to indemnification 
for an otherwise valid claim. 
 
Clear indemnification provisions create a road map for what should occur when a third-party claim 
arises, and how it can be settled or discharged. Hill demonstrates the importance of compliance with 
those provisions. Assuming unilateral control over a third-party claim where the consent of the 
indemnifying party is contractually required in order to settle such claim can exclude an otherwise valid 
claim from indemnification. 
 
The sellers contended, and the buyer did not contest otherwise in its briefing, that the buyer assumed 
defense of the Washington tax assessment and settled it on July 13, 2016. The indemnification 
procedure provisions in the purchase agreement required the buyer, as the party seeking 
indemnification, to provide notice of a third-party claim”[13] to the sellers. 
 
These provisions also gave an indemnifying party the right to assume the defense of third-party claims in 
certain circumstances. The court ultimately found that two instances in the purchase agreement 
required the buyer to obtain the sellers’ consent to compromise or settle the Washington tax 
assessment.[14] 
 
During the proceedings, the buyer acknowledged that the purchase agreement required the sellers’ 
consent to discharge the Washington tax assessment, and did not offer any evidence that it obtained or 
even sought that consent. The buyer also did not contest the sellers’ argument that the buyer’s failure 
to observe the protocol in the purchase agreement voided the sellers’ indemnification obligation.[15] 
Accordingly, the court granted summary judgment in favor of the sellers on this issue, and the buyer’s 
indemnification claim for the Washington tax assessment failed. 
 
Prior to the end of relevant deadlines, communicate in advance with the appropriate functional 
professionals of an acquired business in order to anticipate whether any indemnification claims are 
suspected. 
 
Parties should create a sound post-closing process that ensures claims are timely identified, 



 

 

documented, evidenced and communicated to third parties well in advance of relevant milestones and 
with sufficient lead time to timely revisit them as necessary. They should also establish, as part of the 
post-closing checklist, appropriate reviews of the indemnification provisions and the relevant 
representations and warranties well in advance of a meaningful deadline. 
 
To ensure potential claims are not overlooked, acquirors should consider conducting interviews of 
knowledgeable personnel and functional officers, as well as relevant third parties — such as auditors or 
insurance carriers — that can flush out specifics of those claims. On a periodic basis following an 
acquisition, it may make sense to convene these personnel to review and discuss their observations and 
oversight of the newly acquired business. Where appropriate, involve deal counsel and collaborate to 
establish a process for the timely preparation and proper delivery of claim correspondence and fulsome 
supporting detail. 
 
If indemnification claims are anticipated, be proactive and immediate in preparing the related claim 
documentation and in communicating the claims to a counterparty or third party well in advance of 
relevant deadlines. 
 
Busy deal-makers are no doubt aware of the tendency to delay investigation and factual development of 
indemnification claims until a deadline looms. When possible, do not wait until moments before the 
expiry of an outcome-determinative deadline — whether it be an escrow release date, a working capital 
true-up period or survival period — to tender notice of potential claims or disputed items. Parties that 
are in a rush sometimes omit adequate and detailed supporting information that could and should 
accompany their claims. 
 
Note that the buyer in Hill was not able to submit spreadsheet-level detail in support of its claims for 
breach of the sellers’ financial statement representations until Aug. 17, 2016 — over a month past the 
survival period termination date. If the buyer had been able to react timely to the sellers’ objections and 
supplement its initial claim notice with fulsome supporting detail before the survival period termination 
date, the sellers’ arguments in its complaint that “the Revenue Misstatement Claim and the Accounts 
Receivable claim are time barred” may have been less tenable. 
 
When notice is delivered right before a deadline, parties forfeit their ability to update, modify or 
augment their claims notices with more detail in a manner that fully preserves their rights before such 
deadline lapses. After a deadline passes, information and communications that are delivered — and 
claims that evolve out of additional investigation thereafter — may be disregarded as untimely 
delivered, with potentially devastating effects upon parties’ rights.[16] 
 
This is undeniably easier said than done, and requires substantial organizational skills and attention to 
detail from parties and their counsel. Leveraging technology, such as a series of automated digital 
calendar reminders, can help parties stay on top of these processes and preserve their rights. 
 
Conclusion 
 
Other issues in the case remain pending in the Court of Chancery, so we continue to watch the docket 
for further updates. In the meantime, the importance of an organized, proactive and careful approach 
to, and compliance with, agreed-upon indemnification claim procedure cannot be understated. 
Additionally, as Hill illustrates, parties should draft clearly and carefully when establishing 
indemnification mechanics for preclosing contingent liabilities. Failure to do so can create an 



 

 

unpredicted and unwelcome result if contingent liabilities of an acquired business materialize at the last 
minute. 
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[1] Matthew J. Hill & Gregg H. Hill v. LW Buyer, LLC, No. CV 2017-0591-MTZ, 2019 WL 3492165 (Del. Ch. 
July 31, 2019). 
 
[2] The purchase agreement defined “Loss,” in relevant part, to include “any cost, loss, liability 
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