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Key Employer Questions After Association Health Plan Ruling 

By Laura Westfall and Tabitha Crosier (April 25, 2019, 3:07 PM EDT) 

In State of New York v. United States Department of Labor,[1] the U.S. District Court 
for the District of Columbia held that the U.S. Department of Labor’s final 
regulations on association health plans, or AHPs, issued on June 21, 2018,[2] 
impermissibly expanded the definition of “employer” beyond what the Employee 
Retirement Income Security Act of 1974 allowed, and effectively created a 
workaround intended to help small businesses and sole proprietors avoid many of 
the requirements of the Affordable Care Act applicable to health coverage available 
in small-group and individual insurance markets. 
 
Background 

 
ERISA, the key statute at issue in the case, regulates employee benefit plans, 
including health and welfare plans, arising out of employment relationships. The 
ACA regulates health insurance markets more broadly, and among other things, 
subjects individual and small-group health care plans to stricter rules and coverage 
guidelines than apply to large employer-sponsored plans. ERISA’s definitions of 
“employer” and “employee,” which have not changed since ERISA was enacted back 
in 1974, are incorporated into the ACA’s statutory scheme. 
 
AHPs are group health plans that are offered through an association of employers, 
such as an industry group. Under long-standing prior DOL guidance, only “bona fide 
associations” that had certain employer-like characteristics could sponsor an AHP under ERISA, since 
ERISA focuses on employment-based arrangements.[3] 
 
Whether a bona fide association existed had traditionally been analyzed by the DOL based on three 
criteria: “(1) whether the group or association [was] a bona fide organization with 
business/organizational purposes and functions unrelated to the provision of benefits; (2) whether the 
employers share[d] some commonality and genuine organizational relationship unrelated to the 
provision of benefits; and (3) whether the employers that participate[d] in a benefit program, either 
directly or indirectly, exercise[d] control over the program, both in form and substance.”[4] The court 
referred to these three criteria as the “requirements for purpose, commonality of interest, and control,” 
respectively.[5] 
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At the time of the ACA’s passage, the majority of AHPs were not sponsored by associations that satisfied 
the bona fide association test, meaning that each employer that purchased coverage through an AHP 
had to separately satisfy the ACA’s small-group or individual market requirements — i.e., the AHP 
effectively just served as a mechanism for each employer to obtain benefits and administrative services 
for its own, separate plan. Very few associations satisfied the DOL’s prior, more stringent criteria for 
bona fide associations; but in those instances, an AHP sponsored by such an association was treated as a 
single, ERISA-covered group health plan, in which the association was treated as the “employer” for 
purposes of the ACA, meaning that the total number of employees of all employer members could be 
used to determine whether the ACA’s small group or large employer rules applied.[6] This allowed AHPs 
sponsored by bona fide associations that satisfied the “large employer” threshold (by averaging 50 or 
more employees) to avoid some of the ACA’s more stringent health care coverage rules, such as the 
requirement that plans in the small-group and individual markets provide coverage of “essential health 
benefits” in 10 categories. 
 
Overview of the Final Rule 
 
The final rule was promulgated in response to an executive order issued by President Donald Trump in 
October 2017, which directed the DOL to expand access to AHPs by, among other things, expanding the 
criteria used to determine whether associations qualify as bona fide associations.[7] The DOL did so in 
the final rule, by widening two of the three applicable criteria: the “commonality of interest” and 
“purpose” criteria. 
 
Specifically, the final rule stated that associations could meet the “commonality of interest” criteria so 
long as their members were in the same trade or business or in the same geographic area (even if that 
area included multiple states),[8] in a drastic change from the DOL’s prior guidance, where geography 
on its own had not been enough to establish commonality.[9] Similarly, under the final rule, an 
association could qualify as a bona fide association even if its primary purpose was to “offer and provide 
health coverage to its employer members and their employees,” so long as it had “at least one 
substantial business purpose” unrelated to the delivery of health care,[10] in stark contrast to the DOL’s 
prior guidance, which required that associations be viable organizations on their own (i.e., without 
providing an AHP). 
 
In addition, the final rule further expanded the availability of AHPs by treating working owners (i.e., self-
employed individuals with no common law employees) to qualify both as an “employer” for purposes of 
participating in the AHP and as an “employee” for purposes of qualifying for the group health coverage 
offered by the AHP, effectively allowing such individuals to enroll in an ERISA plan not subject to the 
ACA’s requirements for the individual market.[11] 
 
District Court Decision 
 
Eleven states and Washington, D.C., sued the DOL alleging that the final rule, and in particular the final 
rule’s bona fide association and working owner provisions, conflicted with the text and purpose of both 
ERISA and the ACA, and exceeded the DOL’s statutory authority. The DOL disagreed, arguing that 
because Congress granted the DOL statutory authority to interpret ERISA, its interpretation was 
reasonable and should be given deference by the court. 
 
The court agreed with the states, holding that the DOL had failed to reasonably interpret ERISA, that the 
final rule exceeded the DOL’s authority, and was therefore unlawful. The court found that the final rule’s 
expanded bona fide association criteria “failed to establish meaningful limits on the types of associations 



 

 

that may qualify to sponsor an ERISA plan, thereby violating Congress’s intent that only an employer 
association acting ‘in the interest of’ its members falls within ERISA’s scope.”[12] 
 
The court was clearly unpersuaded by the DOL’s arguments, stating that the DOL had so greatly 
expanded the “purpose” criteria in the final rule that “virtually no association could fail to meet it,”[13] 
and that the geography standard set forth in the final rule “effectively eviscerates the genuine 
commonality of interest required by ERISA.”[14] The court likewise found that the working owner 
provisions of the final rule unlawfully extended ERISA’s coverage allowing working owners with no 
common law employees to be protected by ERISA, “despite Congress’s clear intent that ERISA cover 
benefits arising out of employment relationships.”[15] 
 
The court further reasoned that by stretching the definition of “employer” “beyond what [ERISA] can 
bear,”[16] the final rule “creates absurd results under the ACA,”[17] giving an example in which, under 
the final rule, 51 working owners could form an association and offer a “large employer” AHP to those 
working owners that would be exempt from the ACA’s small-group and individual market requirements. 
 
The final rule contained a severability provision, pursuant to which a provision found entirely invalid 
shall be severable from, and not affect the remainder of, the final rule. Therefore, even though the court 
vacated the final rule’s bona fide association and working owner provisions, the court remanded the 
final rule back to the DOL to determine how the court’s ruling will impact the other provisions of the 
final rule. The DOL has since issued FAQs, noting its disagreement with the court’s ruling and indicating 
that it is deciding how to proceed (the DOL may appeal the decision, among other options), and stated 
that in the meantime, AHPs must fulfill their contractual obligation under the terms of the applicable 
policies or plans to pay valid claims.[18] 
 
Takeaways for Employers 
 
The aspect of the final rule that had not yet gone into effect as of the date of the court’s decision — i.e., 
the portion that would have allowed the formation of new self-insured AHPs beginning on April 1, 2019 
— will clearly be delayed until the future of the final rule is determined. However, the more problematic 
issue is the impact of the court’s decision on existing AHPs formed in reliance on the provisions of the 
final rule which were specifically vacated by the court. 
 
According to reports, AHPs covering thousands of participants have been formed since the final rule 
came out last summer.[19] As the DOL’s FAQs imply, although existing AHPs have contractual 
obligations to existing participants under the terms of the applicable plans or policies, an AHP may 
change its structure or operations going forward, in light of the court’s decision. 
 
It is not clear whether existing AHPs founded in reliance on the final rule may continue to operate while 
litigation continues, assuming that the DOL decides to appeal the case. The most conservative path 
forward for affected associations would be to immediately discontinue any AHPs which cannot satisfy 
the DOL’s prior bona fide association criteria; however, as the DOL’s FAQs imply, existing AHPs have 
contractual obligations to existing participants under the terms of the applicable plans or policies, which 
make any such discontinuation prior to the end of the current coverage period untenable from a 
contractual perspective. 
 
On the other hand, existing AHPs and employers participating in such AHPs may now be subject either 
to ERISA requirements or to state regulation (depending on whether the plans would qualify as ERISA 
plans under prior DOL guidance), and to the ACA’s small group and individual market requirements that 



 

 

did not apply while the now-vacated provisions of the final rule were in effect: While the ERISA 
compliance issues may be more straightforward (for example, each participating employer would be 
required to file a separate Form 5500 relating to an AHP that is subject to ERISA), the ACA requirements 
would likely be more challenging to address (e.g., determining whether the participating employers are 
offering coverage that complies with the ACA’s small-group and individual market rules). Additional 
guidance on these issues from the DOL and/or the U.S. Department of Health and Human 
Services would be welcomed by practitioners, associations and participating employers. 
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