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Environmental, Health and Safety

EPA Rejects Clean Water Act
“Conduit Theory”

Whether a discharge to groundwater that results in pollution of
jurisdictional surface waters is regulated under the Clean Water Act (the
“CWA”) is the subject of much debate, conflicting decisions from the
Circuit Courts of Appeal, and a pending case in the United States
Supreme Court.

The Environmental Protection Agency has now staked out its position—
that a discharge to groundwater is never subject to regulation under the
Clean Water Act—in a guidance document signed April 12, 2019 and
posted on its website April 15. The guidance document is available at
https://www.epa.gov/npdes/releases-point-source-groundwater and will be
published in the Federal Register.

The issue has widespread potential impact, as the conduit theory has
been asserted to require CWA regulation of discharges into groundwater
from ash ponds, landfills, septic tanks, land application systems, and even
accidental releases, so long as the pollutants eventually make their way to
surface waters.

RECENT CASES SPLIT ON THE “CONDUIT THEORY”; THE SUPREME
COURT IS SET TO SETTLE THE ISSUE

In 2018 the Ninth Circuit held that a discharge of wastewater into
groundwater that was demonstrated to flow into the Pacific Ocean
violated the Clean Water Act. Hawai’i Wildlife Fund v. County of Maui, 886
F.3d 737 (9t Cir. 2018)(“County of Maui case”). The Fourth Circuit also
adopted the “conduit theory” of liability, holding that the CWA covers an
accidental release of petroleum to groundwater with a direct hydrological
connection to jurisdictional surface waters. Upstate Forever v. Kinder
Morgan Energy Partners, L.P, 886 F.3d 637 (4t Cir. 2018). On the other
hand, the Sixth Circuit squarely rejected the conduit theory of liability
under the CWA. Kentucky Waterways Alliance v. Kentucky Utilities Co.,
905 F.3d 925 (6t Cir. 2018).

Petitions for certiorari were filed in both the Ninth Circuit and Fourth
Circuit cases. As urged by the amicus brief filed by the United States at
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the request of the Court, the Supreme Court granted certiorari in the County of Maui case, and the case will be heard
next term.

EPA RECONSIDERS ITS POSITION, NOW REJECTS THE “CONDUIT THEORY”

EPA has a history of mixed and conflicting positions on the conduit theory. As recently as 2017, in its amicus brief in the
County of Maui case, EPA advocated in favor of this theory. EPA acknowledges in the new guidance document that this
has generated confusion in the courts and uncertainty for EPA regional offices, states, the regulated community, and the
public.

In February 2018, after the Ninth Circuit decision in the County of Maui case, EPA sought public comment on the
question: “whether the NPDES permit program applies to releases of pollutants to groundwater and whether [EPA]
should revise or clarify its position on this issue.” After considering the comments received and reviewing the legislative
history and subsequent interpretations and case law, EPA has issued its interpretive statement.

EPA now concludes that “the best, if not the only, reading of the CWA is that Congress intentionally chose to exclude all
releases of pollutants to groundwater from the NPDES [CWA permit] program, even where pollutants are conveyed to
jurisdictional surface waters via groundwater.” In EPA’s view, Congress intended for states to have the discretion
whether to regulate such releases, or not. EPA’s interpretation is based on its consideration of the text of the statute as
well as its extensive legislative history. The guidance document reviews and acknowledges EPA’s prior assertions that
discharges to groundwater are regulated under the CWA where there is a direct hydrologic connection to jurisdictional
surface waters but now concludes that the statute does not support that theory.

The guidance document is just that—guidance, not a rule adopted after notice and public comment. As a result, it does
not have the force of law. Rather, the document is explicit in its intent to provide the Supreme Court with an extensive
explanation of EPA’s interpretation of the CWA—more extensive than could be set forth in an amicus brief—as the
County of Maui case proceeds to briefing and then consideration by the Court. After the Supreme Court decision in that
case, EPA intends to proceed to formal notice and comment rulemaking.

King & Spalding’s lawyers are closely watching this issue as it develops. Please contact any of the attorneys listed above
for more information. For background information, see previous client alerts from Supreme Court and EPA to Address
Broad Expansion of Clean Water Act Liability by Lower Courts and As Ninth Circuit Expands Clean Water Act Liability for
Groundwater Discharges, EPA Seeks Comment on Clean Water Act Coverage.

ABOUT KING & SPALDING

Celebrating more than 130 years of service, King & Spalding is an international law firm that represents a broad array of clients, including half of
the Fortune Global 100, with 1,000 lawyers in 20 offices in the United States, Europe, the Middle East and Asia. The firm has handled matters in
over 160 countries on six continents and is consistently recognized for the results it obtains, uncompromising commitment to quality, and
dedication to understanding the business and culture of its clients.

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal
advice. In some jurisdictions, this may be considered “Attorney Advertising.”
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