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Business Crime and Investigations Update

Privilege Protection and Deferred Prosecution Agreements

Introduction

In this month’s edition, we focus on recent developments in the internal
investigations field in the English courts.

We begin with the important recent decision on legal professional privilege,
SFO v ENRC, where the English Court of Appeal reversed a decision that had
limited corporates’ ability to rely on legal professional privilege in respect of
materials generated during an internal investigation conducted in parallel to a
law enforcement investigation into their activities.

We also look at the increased use of deferred prosecution agreements (DPAS),
and the differences between the approach to DPAs in the US and the UK
(where the DPA remains a relatively recent innovation).

1. Court of Appeal Decision in SFO v ENRC: Litigation Privilege Wins
the Day (For Now)

In an eagerly awaited judgment, the English Court of Appeal has overturned
an earlier decision narrowing the scope of litigation privilege in criminal
investigations in the UK. The Court of Appeal ruled that interview notes
produced by lawyers during internal investigations (as well as additional
categories of materials) are covered by litigation privilege and that Eurasian
Natural Resources Corporation (ENRC) was not obliged to turn them over to
the Serious Fraud Office (SFO).

In May 2017, the English High Court had sought to clarify the parameters of
litigation privilege. In doing so, it adopted a restrictive approach — stating that
litigation privilege will not be available unless it can be shown that litigation
was a real likelihood (rather than a mere possibility) when the material in
question was created. The High Court ruled that a criminal investigation by
the SFO is not, in itself, sufficiently adversarial to fulfil this requirement.

Moreover, the High Court had reached the surprising conclusion that a
company carrying out an internal investigation into possible criminal conduct
is only able to claim litigation privilege once it has uncovered sufficient
evidence to support a prosecutor’s decision to charge the company, but not
before. Today’s important decision by the Court of Appeal overturns this
approach.

It will be interesting to see whether the SFO decides to appeal the decision.
While the decision may have significant ramifications for future
investigations, we query whether it has the appetite for such litigation, not
least because it has only recently appointed a new Director, Lisa Osofsky.
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2. The Cross-Border Rise of DPAs

DPAs are a “middle ground between declining
prosecution and obtaining [a] conviction” (9-28.200 of
the U.S. Attorneys’ Manual). They allow a putative
corporate defendant to suspend prosecution if it fulfills
certain requirements, such as co-operating with
prosecutors, paying fines, and implementing corporate
reform over a specified time period. Assuming the
defendant does not breach the DPA, the prosecutor will
not pursue criminal prosecution.

DPAs are prevalent in the US, but historically have not
been as widely used internationally. They were only
recently introduced in the UK and are being rolled out
elsewhere. Given this uptick in jurisdictions offering
DPAs as a legal framework to resolve investigations,
their use is likely to increase as they allow for greater
flexibility for both prosecutors and defendants embroiled
in multijurisdictional matters. The UK first introduced
DPAs in February 2014.

However, there have been only four DPAs in the UK to
date, notably including the Rolls-Royce DPA (approved
in January 2017) (see Serious Fraud Office v Rolls-Royce
Plc [2017] Lloyd’s Rep FC 249), pursuant to which the
company paid £671 million in penalties following
allegations of various bribery offences. The Rolls-Royce
DPA was striking both for the scale of penalties imposed
and the SFO’s willingness to impose them, and could be a
harbinger of more UK DPAs to come. Several elements
of DPAs in the UK differ from DPAs in the US. Most
notably, DPAs in the UK are supervised by, and require
approval from, the judicial system. Even before a DPA
can be approved, the parties must obtain a declaration
from the court that the DPA is in the interests of justice
and the terms of the DPA are fair, reasonable and
proportionate.

Further, where a prosecutor believes a defendant has
breached a DPA, only the court can terminate the DPA.
Courts in the UK have not hesitated to criticise the SFO’s
handling of DPAs. For example, in the 19 April 2018
ruling from the UK High Court in R (AL) v SFO [2018]
EWHC 856 (Admin), discussed above, the court
concluded that, had it not lacked jurisdiction, it would
have found unlawful the SFO’s failure to force disclosure
of employee interview notes taken during the company’s
internal investigation. The DPA process in the US is
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mainly a creature of contract in that it occurs
predominantly between the prosecutor and the defendant.

Courts have a limited role in approving the terms of a
DPA and prosecutors have discretion to rescind the
agreement and institute criminal proceedings on a

breach and without judicial involvement. Indeed, in
United States v. HSBC Bank USA, N.A., the Court of
Appeals for the Second Circuit held that district courts do
not have authority to supervise the implementation of a
DPA absent a showing of impropriety (see 863 F.3d 125
(2d Cir. 2017). Additionally, UK DPAs apply only to
organisations (in the US, DPAs are available for
individual defendants) and they are limited to certain
commercial crimes. Further, from a practical perspective,
the DOJ has more resources and a longer history with
DPAs than the SFO. Nonetheless, it is likely that the UK
will see a rise in DPAs going forward as the SFO
becomes more comfortable with using them as part of the
agency’s enforcement toolkit.

Elsewhere, France has already implemented its own
versions of DPAs (introduced by law no. 2016-1691 of 9
December 2016, relating to Transparency, Fight Against
Corruption, and Economic Modernisation), the so-called
“Sapin Il law” (as has Singapore (introduced by the
Criminal Justice Reform Act on 19 March 2018)). The
first French agreement was entered into on 27 November
2017 with HSBC Private Bank Suisse SA (HSBC PB)).

Additional jurisdictions, like Canada (the legislative
framework for DPAs is to be introduced by amendments
to the Criminal Code, which are contained within Part 6,
Division 20 of Bill C-74 - Budget Implementation Act)
and Australia (a public consultation into DPAs was
launched by Attorney-General’s Department in March
2016), are considering the legislative frameworks for
local DPAs.

With the introduction of DPA regimes across numerous
jurisdictions, opportunities for cross-border co-operation
and collaboration continue to grow. This increased cross-
border use could, however, create new issues arising out
of parallel investigations and jurisdictions’ varying
disclosure and co-operation rules. What is certain,
however, is that DPAs have evolved well beyond their
historical use as a uniquely American tool for prosecutors.
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3. R (AL) v Serious Fraud Office: Further Divergence
between UK and US Investigations Practice on the
Horizon

The introduction of deferred prosecution agreements
(DPAS) in the UK in 2014 has seen companies,
prosecuting agencies and courts grapple with the

practicalities of negotiating and executing the agreements.

Unsurprisingly, parties in the UK have looked for
guidance from their counterparts in the US, where the
agreements have been in existence for over 20 years.
Certain practices that are common in the US, such as
companies providing prosecuting authorities with “oral
proffers”, for example, orally summarising witness
interviews and evidence collected during an internal
investigation, have made their way into UK practice. In
the US a proffer meeting (or what is commonly referred
to as “Queen for a Day”) has the added feature that the
evidence provided to the authorities in this manner cannot
be used to prosecute the person or entity providing the
information. To date, where companies seeking a DPA in
the UK have been reluctant to waive a valid claim to
privilege over interview notes, the Serious Fraud Office
(SFO) has been content to rely on oral proffers in lieu of
notes of interviews, a practice that has been praised by
the Crown Court as a mark of co-operation.

However, a recent decision of the High Court in R (AL) v
SFO and others [2018] EWHC 856 (Admin) has
questioned the validity of oral proffers as substitutes for
underlying interview notes, and raised the prospect that
they constitute a waiver of privilege over the underlying
interviews themselves. It also raises questions around the
SFQO’s obligations to challenge problematic assertions of
privilege over first account interview notes by companies
who enter into DPAs and are under an obligation to co-
operate with the SFO. The decision, which comes in the
wake of recent judgments of UK courts that have seen the
position on privilege in internal investigations depart
from the position in the US, suggests that practice in the
two jurisdictions may continue to diverge.

AL, now a defendant in criminal proceedings, was
previously interviewed on several occasions by external
lawyers for XYZ Ltd (XYZ) as part of the company’s
internal investigation in 2012. The purpose of the
interviews was to determine whether XYZ should self-
report criminal misconduct, namely bribery of foreign
officials, to the SFO. Following the interviews, XYZ self-
reported to the SFO, which initiated its own
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investigations, during which it requested the notes of the
witness interviews. XYZ refused, asserting legal advice
and/or litigation privilege over the interview notes.
Instead, the company’s lawyers provided oral proffers
summarising the interviews, which the company said did
not constitute a waiver of privilege. The SFO accepted
the oral proffers and recorded and then transcribed them.

AL was charged in February 2016 and made a request for
disclosure of the interview notes in June 2016. The SFO
requested the interview notes from XY Z but the company
again refused, asserting privilege. Although the SFO
disagreed that privilege applied, it didn’t press the issue
and instead disclosed the transcript of the oral proffers to
AL. The company entered into a DPA with the SFO on
11 July 20186, the terms of which obliged XYZ to disclose
to the SFO all relevant information and material in the
possession, custody or control of the company “not
protected by a valid claim of legal professional
privilege”.

AL made an application to the trial court in September
2016 for disclosure of the interview notes, arguing that
the SFO should be required to bring proceedings against
XYZ under the DPA to forcibly obtain the interview
notes. The trial court, unable to order the SFO to disclose
documents not in its possession, expressed misgivings
about the SFO’s position that it had done all it could to
obtain the notes. Subsequently, the SFO wrote to XYZ
requesting disclosure and arguing that following the
recent judgments in RBS Rights Issue Litigation [2016]
EWHC 6161 (Ch) and SFO v ENRC [2017] EWHC 1017
(@B) (which, as noted above, has now been overruled),
the company’s claim of privilege was “unlikely to
succeed”. XYZ responded that privilege still applied
because:

e  The investigation was conducted against a
background of a real prospect of prosecution.

e  The notes recorded legal advice that was given
during the interview.

e  The notes included lawyers’ impressions and action
points.

e  Civil litigation had been contemplated at the time of
the interviews.

The SFO decided not to pursue the request for disclosure
and informed AL on 13 October 2017, explaining that
although the SFO disagreed that privilege applied, the
SFO was not under an absolute obligation to obtain the
interview notes nor was it under a duty to litigate the
status of the interview notes as privileged or otherwise.
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On 3 January 2018, AL brought a claim for judicial
review of the SFO’s decision. In defence of the claim, the
SFO argued that:

e The SFO has a wide discretion as to whether to
pursue XYZ for breach of the DPA.

e While the SFO does not accept XY Z’s legal privilege
arguments, the arguments are “not obviously wrong”.

e The oral proffer summaries accurately reflect all
material contained in the interview notes.

The claim ultimately failed on the basis that the High
Court was not the correct forum to determine the issue,
but the judgment contains significant, albeit obiter,
analysis of the SFO’s obligations in these circumstances:

e Obligation to pursue disclosure. The SFO’s
obligations under the Attorney General’s Guidelines
on Disclosure, and under Article 6 ECHR (right to a
fair trial), include taking reasonable steps to procure
materials in the possession of third parties. These
obligations circumscribe the SFO’s discretion in
deciding whether to take action against a company
that has breached its co-operation obligations under a
DPA. Where a third party is subject to a DPA it is far
easier for the SFO than it is for a defendant to obtain
the materials, and the SFO should “not take ‘no’ for
an answer”.

e Duty to assess assertions of privilege: interview
notes. The SFO has a duty to assess claims for
privilege “properly and not cursorily and
superficially” and to provide reasons for the outcome
of its assessment. Simply stating that an assertion of
privilege is “not obviously wrong” does not satisfy
these obligations. The court described as “cogent and
persuasive” AL’s arguments that privilege does not
apply because:

- XYZ could not have reasonably contemplated that
criminal proceedings were likely before it had
decided whether to self-report;

- any legal advice contained in the interview notes
could be redacted; and

- any part of the notes that related to a civil litigation
claim could be redacted.

e Duty to assess assertions of privilege: oral proffers.

The SFO should have considered whether “oral
proffers” constitute a waiver of privilege. In the

court’s view, since privilege was asserted over the
entire contents of the interviews, oral proffers
summarising these interviews amount to a waiver,
and open the door to disclosure of the interview notes
to the defendant; even where a waiver is made for a
limited purpose.

e Duty to ensure completeness of oral proffers.
Without access to the interview notes, the SFO is not
able to adequately assess whether they contain
anything of relevance, over and above the material
contained in the oral proffer summaries and other
material in the case. This is best assessed by
independent counsel with access to the interview
notes.

e Duty to assess waiver in the light of duty to
cooperate. The SFO has made public statements that
may amount to evidence of an SFO policy to treat
waiver of privilege as a component of co-operation
under a DPA. When XYZ asserted privilege, the SFO
should have addressed whether or not to require XYZ
to waive privilege as part of its duty of co-operation.

Although non-binding, the judgment contains important
points which will have implications for how the SFO tests
claims to privilege in future, how the SFO

exercises its discretion when a company breaches its duty
to co-operate pursuant to a DPA, and whether the SFO
continues to accept, and companies continue to offer, oral
proffers.

It would not be surprising to see the SFO challenging
claims to privilege over first account interviews on a
more regular basis. This is in sharp contrast to practice in
the US, where it would be highly unusual for federal
prosecutors to demand production of the written
interview summaries prepared by external lawyers, as
these are documents that are generally considered
privileged.

Even where a company establishes a legitimate claim to
privilege over interview notes, the SFO may be buoyed
by the judgment to consider non-disclosure of the notes
as uncooperative and deny the company a DPA, a move
that would be seen by many as an assault on the
fundamental right to privilege. Companies entering into
global settlements with UK and US authorities may find
the UK part of that settlement under threat if privileged
material is not disclosed.
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Oral proffers may no longer serve as a useful workaround
for companies wishing to shield underlying interview
notes from disclosure. Companies may become hesitant
to provide oral proffers to the SFO for fear that it will
open the way for the SFO to contend privilege has been
waived over the underlying interviews.

While at least one US court has held such oral summaries
waived the privilege over the written documents on
which the summaries were based, arguments for waiver
are less likely to be advanced by US prosecutors in those
circumstances. The judgment creates a real likelihood of
further divergence between the expectations of authorities
in the UK and US. This will present even greater
challenges for those navigating transatlantic
investigations and DPA negotiations.

About our Government Investigations Practice

King & Spalding’s Government Investigations practice is
comprised of over 100 lawyers in 14 offices globally,
making it one of the largest and most respected such
practices in the world.

The group consists of over 40 former federal prosecutors
is dedicated to a variety of government and internal
investigations, including landmark international anti-
corruption matters. We assist clients in a wide variety of
industries with every aspect of FCPA counseling and
representation, and have led multinational investigations
involving approximately 80 countries. Further, it has
handled investigations before 73 of the 93 U.S. Attorneys'
Offices in the United States and every litigating division
of the Justice Department. It also has appeared before the
Securities and Exchange Commission and all 12 of its
Regional Offices, as well as all its specialized
enforcement units.

Our Government Investigations lawyers also have
extensive experience advising companies on compliance
issues, and the team includes former in-house legal
counsel and compliance professionals from Global
Fortune 100 corporations.

In 2017, Law360 named it "White Collar Practice Group
of the Year". The team also has been ranked by Global
Investigations Review (GIR) as one of the top
investigations practices in the world every year that GIR
has conducted this survey.
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The following links provide access to further King & Spalding Dispute Resolution and Crisis Management

publications.

DOJ Enforcement: New DOJ Policies on
Corporate Enforcement

US Tariffs on USD 200 Billion of Chinese
Imports: Third Group of Chinese Products Subject
To Additional 10 Percent Tariffs

Human Rights Violations: Foreign Corporations
Can’t Be Sued in U.S. Court for Alleged Human
Rights Violations

Cybersecurity: SEC Issues Guidance on
Cybersecurity and its Interplay with Corporate
Governance

Climate Change: Climate Change AG
Investigations and Municipal Litigation

#MeToo & Internal Investigations: Internal

investigations need rethinking in the #MeToo era

In-House Preparation for Allegations:
#MeToo: How general counsel can prep
companies for allegations

How to Protect Your Company: The New,
#MeToo World: How to Protect Your
Company, and Your Officers and Directors

Insider Trading: Cui Bono? The (Latest)
Personal Benefit Test in Insider Trading Cases

Auto Emissions: Why EPA's Auto Emissions
Review Could Be A Game-Changer

Deputy AG Sally Yates: Former U.S. Deputy
Attorney General Sally Yates rejoins the firm in
our Government Investigations team

Significant London Hire: Gareth Rees QC's
move from Financial Reporting Council to K&S is
highlighted in The Times

Commentary on New SFO Director: Aaron
Stephens on what to expect from the new U.K.
Serious Fraud Office Director, Lisa Osofsky

Investigations Directory Recognition: Global
Investigations Review Names Dixie Johnson
Among Top 100 Women in Investigations

Ranked Preeminent Law Firm: Chambers
USA 2018 Recognizes King & Spalding as a
Preeminent U.S. Law Firm

US Directory Recognition: King & Spalding
Earns Strong Rankings Results in Legal 500
United States 2018 Guide

US Trade Official Joins: Former U.S. trade

official Brad Ward joins the firm's Government

Matters practice group in the DC office

EU GDPR Fines: Kim Raoberts discusses the
EU's General Data Protection Regulation and
the heavy fines for non-compliance
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