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delighted to present legal and
industry updates from the firm’s : . :
slobal soturork of affices, The Clalms.Agalnst Spam and Italy as a Result .of .
selection is based upon our Alterations to their Renewable Energy Legislation

experience of the wide variety of
issues faced by our clients in

their business operations and In recent years, there have been a raft of Energy Charter Treaty
investments around the world. (“ECT”) arbitrations commenced against Spain and Italy on behalf of
. renewable energy investors. King & Spalding currently represents
We hope that you enjoy the investors in six ECT arbitrations against Spain and three against Italy,
edition, and would welcome the d lv advisi d h hat h b £ d
opportunity to discuss further and are currently advising over a dozen others that have been affecte
any matters which impact your by Spain’s and Italy’s changes to their renewable energy incentive
business today. schemes.
ghrtis BaiT'eYk While the specific situation of each investor differs, and those
= arinen, ToRye differences can impact the strength of claims, this newsletter provides
L general insights regarding Spain’s and Italy’s amendments to their
‘ - cbailey@kslaw.com : . .
incentive schemes in the renewable energy sector.

Factual Background to Legal Disputes in Spain’s and Italy’s

King & Spalding’s Renewable Energy Sectors

international arbitration
group - which has “built its 1
name on results” — is ’
recognised as one of the top
five international arbitration
practices in the world.

The Spanish Regime

In 2007 and 2008, Spain enacted two different Royal Decrees to
encourage significant investments in renewable energy installations,
including wind, photovoltaic (“PV”), concentrated solar power, and
Global Arbitration Review 2016 hydro facilities. Both Royal Decree 661/2007 (“RD 661”’) and Royal
Decree 1578/2008 (“RD 1578”) granted attractive price premiums
In This Issue: (“Feed-In Tariffs”) for electricity produced from eligible facilities for a
fixed duration of 20-30 years depending on the type of renewable
technology. Because of the success of RD 661 and Spain’s need to
continue encouraging photovoltaic investments — in part to meet binding
EU targets - Spain issued RD 1578, which also granted Feed-In Tariffs
for a period of 25 years.
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Starting at the end of 2010, Spain enacted a series of measures that

indirectly decreased the remuneration available to renewable energy
projects registered under RD 661, by imposing an “extraordinary”
reduction to the Feed-in Tariffs granted and limiting the amount of
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electricity eligible for the Tariffs. Next, at the end of
2012, Spain further reduced the remuneration granted to
renewable energy plants under the guise of a “tax”
applied to all facilities under RD 661 and RD 1578.

Most egregiously, on July 12, 2013, Spain enacted
Royal Decree-Law 9/2013, which retroactively
abolished RD 661 and RD 1578, as well as the Feed-in
Tariffs guaranteed to investors and replaced it with a
new regime. Investors’ compensation under the new
regime is limited to remuneration based on the
electricity market price, supplemented when necessary
to obtain a “reasonable return of the investment,” as
unilaterally defined by Spain.

These measures significantly reduced the revenue
streams to which investors were entitled under Spain’s
legal and regulatory framework.

2. The Italian Regime

Similarly, and also to encourage significant investment
in renewable energy to meet binding EU targets, from
2005 to 2012, Italy implemented successive Conto
Energia decrees (“Contos”) that granted attractive
incentive tariffs to eligible PV plants at constant rates
for a period of twenty years. The tariffs were paid in
addition to the revenues generated from the sale of
electricity by eligible facilities.

Italy’s commitment to the payment of those incentives
under the Contos was confirmed in contracts that each
producer entered into with a state-owned entity, the
GSE. The agreement provided that the producer’s PV
plant was entitled to receive a specific tariff for 20 years,
and provided that the producer would receive the tariff
on a monthly basis.

The agreement did not contain any legal provision
authorizing the GSE or any other Italian state entity to
amend or abrogate it unilaterally. Italy also supported
investments in PV through its off-take regime, which
guaranteed a buyer for the entire production of
electricity from eligible facilities.

Beginning in 2012, Italy began to impose unforeseen
charges on PV producers that decreased the revenue
streams that investors expected to receive as a result of
the Contos and the off-take regime. Italy retroactively
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imposed an administrative fee on existing PV producers
that was not foreseen under the original Contos.

Italy then effectively abrogated its “minimum
guaranteed prices” in its off-take regime by setting those
prices far below market rates and by restricting access to
the program to the smallest of PV facilities. Italy also
unexpectedly required PV producers to pay “imbalance
costs” to cover supply shortages in the national grid, and
it imposed arbitrary charges on PV facilities in the form
of unfair taxes.

Most harmful was Law Decree No. 91/2014 (“LD
91/2014”), which Italy implemented in 2014. LD 91
recalculated the tariffs that Italy had granted to existing
PV producers under the Contos pursuant to one of three
mechanisms, each of which resulted in a reduction of the
tariffs Italy had promised.

* * &

By creating incentives programs in their legal and
regulatory frameworks with the specific aim of inducing
investments in renewable energy, and then reducing or
cutting those incentive programs prior to the end of their
stated durations, there are strong arguments that both
Spain and Italy have committed violations of the Energy
Charter Treaty. Renewable energy investors impacted by
Spain’s or Italy’s unlawful measures may therefore have
recourse for the damages they have suffered in
international arbitration.

Establishing Jurisdiction under the ECT

The ECT permits covered “Investors” to submit a claim
to international arbitration to resolve “disputes between
a Contracting Party” — in this case, Spain or Italy —
“and an Investor of another Contracting Party relating to
an Investment of the latter in the Area of the former.”
The definition of “Investor” includes “a company or
other organization organized in accordance with the law
applicable in [a] Contracting Party.” “Investments”
include assets, tangible and intangible property, debt,
legal and contractual rights and claims to money.

As Japan is a Contracting Party to the ECT, an investor
in Japan holding a covered Investment in Spain or Italy,
should be able to satisfy the jurisdictional requirements
of the ECT in an international arbitration forum. We are
aware of at least two pending cases against Spain that
involve Japanese investors, which is significant as they
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mark the first wave of investment treaty arbitrations
involving Japanese investors.

Liability under the ECT

Article 10 of the ECT provides a number of substantive
guarantees and protections to Investors and their
investments, including the right to receive “fair and
equitable treatment” from the host State; the right to
protection against unreasonable or discriminatory
measures, and the right to ensure that State obligations
are fulfilled. Additionally, Article 13 of the ECT
prohibits States from unlawfully expropriating investors’
investments or subjecting them to measures having an
equivalent effect without providing compensation.

In the cases against Spain and Italy, each of those
standards is likely implicated, although we anticipate
investors’ strongest claim to be that Spain and Italy
violated the “fair and equitable treatment” standard.
Arbitral tribunals have consistently interpreted the fair
and equitable treatment standard as encompassing the
obligation of host States to protect investors’ “legitimate
expectations.” King & Spalding was among the first
firms to pioneer the concept of “legitimate expectations”
under the “fair and equitable treatment” standard.

While host States generally enjoy freedom and
sovereignty to alter policies and legislation as they see
fit, they are not permitted to induce foreign investment
by explicitly or impliedly committing to a certain legal
or regulatory regime and then materially alter that
regime once they have benefited from the investment.
Moreover, the “fair and equitable treatment” standard
requires that host States ensure a transparent
environment for investments and that it treat investors in
good faith. Spain’s and Italy’s measures arguably violate
those obligations as well.

Amongst other arguments, investors with renewable
energy facilities benefiting from RD 661, RD 1578, or
the Contos have solid legal grounds to claim that Spain’s
and Italy’s changes to their renewable energy regimes
violated their “legitimate expectations” and thereby the
“fair and equitable treatment” standard in the ECT.
Investors pursuing ECT arbitrations against Spain and
Italy also can credibly and robustly argue that those
States’ changes to their remuneration schemes amount to
inconsistent, non-transparent treatment that was not in
good faith.

Therefore, we believe that affected investors have strong
claims on which to establish that Spain and Italy have
violated the ECT and international law.

Quantum

If a tribunal determines that Spain or Italy have violated
the ECT, investors would be entitled to “full reparation”
covering the difference between the profits the investors
would have earned over the life of their renewable
energy projects had the incentive regimes remained
unchanged, versus whatever profitability (if any)
remains of their projects under the new regimes.
Investors will also be entitled to request compound
interest on any amount that is awarded, and some
investors may also be entitled to consequential damages
for indirect losses to their business.

Furthermore, in our experience, about one in every three
treaty cases settle before a final award is issued, and the
track record of voluntary payments of treaty arbitration
awards is good. There are some notable exceptions (such
as Argentina), and a claimant often needs to threaten or
commence enforcement proceedings before a State
voluntarily pays or settles. But on the whole, countries
tend to dislike the impact of an unsatisfied treaty award
on the perceptions of the international investment
community.

Arbitral Options

The ECT provides investors with three options for
arbitral forum and/or rules: (i) an arbitration under the
Convention and Rules of the International Centre for
Settlement of Investment Disputes (“ICSID”), an
institution affiliated with the World Bank in
Washington, D.C.; (ii) an arbitration under the Rules of
the Arbitration Institute of the Stockholm Chamber of
Commerce (“SCC”); and (iii) an ad hoc (un-
administered) arbitration under the Rules of the United
Nations Commission on International Trade Law
(“UNCITRAL”). We have handled numerous treaty
arbitrations under each of the three options. Each
presents its own advantages and disadvantages.

When given the choice, it is generally wise to conduct a
major arbitration under the rules and administering
authority of an arbitral institution, rather than an ad hoc
proceeding. While ad hoc UNCITRAL arbitrations
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normally proceed smoothly, problems can arise that may
require the assistance of an institution. For instance, if
an arbitrator resigns or dies, it can take a very long time
to secure a replacement without the assistance of an
institution. Furthermore, an institution such as the SCC
normally puts some pressure on the tribunal to conduct
the proceeding in a timely, efficient manner.
Nevertheless, each forum offers advantages and
disadvantages that will vary depending on the
circumstances of the investor, so it is best to obtain legal
advice from reputable counsel regarding which option to
choose.

Due to our abundant experience in handling investment
treaty arbitrations and the fact that we are already
handling nine active arbitrations against Spain and Italy
and are advising other investors that will be filing claims
imminently, King & Spalding is able to offer our clients
considerable advantages.

Attractive Engagement Terms for ECT
Arbitrations Against Spain and Italy

Our team is not only uniquely qualified to represent
investors in treaty arbitrations against Spain and Italy,
but is also prepared to do so in the most cost-effective
manner possible. Most cost savings in treaty arbitrations
are achieved by using deeply experienced counsel who
know all of the “tricks” and “pitfalls” in relation to the
efficient conduct of treaty arbitrations. We are experts at
“streamlining” treaty arbitrations to the essential points
in dispute, “fast-tracking” proceedings, and achieving
quicker results than our competitors. For instance, our
recent US$ 510 million ECT victory was achieved in
three years from start to finish — including the Tribunal’s
time for drafting its award.

Our fee arrangements are flexible, and given our high
level of confidence in these cases, we are willing to
consider at least partial success fee arrangements with
our clients. We are also able to advise investors of the
possibility of seeking third-party funding for part or all
of their legal fees and expenses, as well as insurance
options for the arbitration. Over the past two years, our
team has gained significant experience working with the
leading third-party funders and insurers in the context
claims against Spain and Italy. Thus, we are familiar
with how these industries work and how to help our
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clients obtain an agreement that is best for their
circumstances.

We hope this newsletter provides you with a better sense
of what to expect in a treaty arbitration against Spain or
Italy. For further, we will be speaking on these issues in
our Shin Marunouchi offices on Thursday 21 April 2016
(click here for the invite), and have a more detailed note
that we are willing to share with affected investors in
Spain.

About the Authors

Ken Fleuriet (Partner) and Amy Roebuck Frey
(Partner) are members of the firm’s International
Arbitration Practice Group.

We are recognized for having one of the world’s
leading treaty arbitration practices, offer clients
counsel that is unmatchable in terms of quality and
experience. We specialize in representing investors in
the energy sector, with approximately two - thirds of
all our treaty arbitrations involving the energy sector
and totaling more than US$ 130 billion. As for our
track record of success, we have filed more
arbitrations on behalf of investors than any other law
firm in the world, and we have a success rate in
investor-state arbitrations of over 94%. By case
number, we have prevailed in 31 of 34 treaty
arbitrations handled to completion in recent years.

Claims include representing Chevron Corporation in a
second treaty arbitration arising out of the U.S.-
Ecuador BIT involving a claim exceeding US $27
billion (the second largest treaty arbitration in history).
We also represented a Moldovan oil and gas investor
in an ECT dispute against Kazakhstan involving
alterations to the tax framework governing the
claimants’ production contracts. Our clients were
recently awarded over US $500 million in damages —
the fourth highest treaty arbitration award in history.

Our Tokyo Disputes Team is also active on a number
of investor-state arbitrations, and contributed the
Japan chapter to Global Arbitration Review’s
Investment Treaty Arbitration series.
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Resources & Links

The following is a selection, with links, of recent King & Spalding publications in the Dispute Resolution and

Crisis Management space.

0il & Gas: Update on Kenya and Somalia’s

Maritime Dispute: Implications for Energy
Companies

Renewables: Renewable Energy In Russia: Recent

Developments

Climate Change: The Paris Agreement on Climate

Change — Implications for Africa

Climate Change: Regional Perspectives on the
Paris Agreement on Climate Change

Solar: United States Prevails in WTO Solar
Dispute Against India

Wind: Latest Renewal of the Production Tax
Credit Could Spark Development of Wind Farms

Wind: New Regulation to Facilitate the
Implementation of Offshore Wind Projects in
France

Antidumping: EU Consultation on China’s Non-
Market Economy Status and the Impact on
Antidumping Measures

Antidumping: Commerce Finds Dumping Of Hot-
Rolled And Cold-Rolled Steel Imports

Antidumping: Enforce and Protect Act: Creating a
New Avenue to Combat Evasion of AD/CVD

duties

Recognition: King & Spalding’s Growing

Global Profile on Display in Chambers Global 2016

Results

Seminar: Insights Into Investment Arbitration —
Why We Need It, How It Works and What
Criticism Is Just Misleading

Industry Forum: Quarterly Energy Forum:
Executive Roundtable: Lessons Learned From
Previous Oil & Gas Downturns

Thought Leadership: Eric Schwartz to Speak on

Construction Disputes at ICC MENA Conference

Conference: Petrochemical Engineering &
Construction Conference 2016

Webinar: The Impact of In re Sabine Oil & Gas
Corp. and the Rejection of Agreements of
Midstream Companies in Bankruptcy

Thought Leadership: James Castello to Speak at
ABA’s Dispute Resolution Section Spring
Conference

Thought Leadership: Vera De Brito de Gyarfas to
Chair AIPN Conference on Farm-In Farm-Out

Agreements
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