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In re Deseret Electric Power Cooperative:
Environmental Appeals Board Declines to Decide Important
Issue Concerning Greenhouse Gas Regulations

On November 14, 2008, the U.S. Environmental Protection
Agency’s (EPA) Environmental Appeals Board (EAB) addressed an
issue central to the current debate over greenhouse gas regulation:
whether the Clean Air Act (CAA) requires permits for new air
pollution sources to address emissions of carbon dioxide (CO,).
The case, In re Deseret Power Electric Cooperative, concerns the
validity of an EPA-issued permit for the construction and operation
of a new waste coal-fired electric generating unit at Deseret’s
existing Bonanza Power Plant in Utah. The issue before the EAB,
however, has significance far beyond coal-fired power plants.

The Issue: Are CO, Emissions Currently Regulated
Under the CAA?

Under the CAA, all major emitting facilities that lie within areas of
the country that are currently in compliance with national air quality
standards (also known as “attainment areas”) must obtain a
prevention of significant deterioration (PSD) permit prior to
construction and operation. Among other requirements, PSD
permits must utilize the best available control technology and
contain emission limitations for each “pollutant subject to regulation
under the [Clean Air] Act” that the proposed facility will emit in
significant amounts.

In the U.S. Supreme Court’s landmark 2007 decision,
Massachusetts v. EPA, the Court held that CO, fits within the
definition of “pollutant” under the CAA. Importantly, the Supreme
Court did not rule that EPA must regulate CO, under the CAA. In
the Deseret case, the EAB was asked by the Sierra Club to take the
next step and hold that CO; is a pollutant that is currently “subject to
regulation under the Act.”

This seemingly straightforward question carries significant
implications for the regulated community. Consider, for example,
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that if CO, were “subject to regulation under the Act,” large stationary sources such as coal-fired power
plants would not be the only facilities that would be subject to a CO, emission limitation. Indeed, by law,
any facility that emits more than 250 tons per year of CO, and lies in an “attainment area” would be
required to obtain a PSD permit and to use the “best available control technology” for reducing CO,
emissions. This would include thousands of facilities—hospitals, office buildings, warehouses, apartment
buildings—that have never before been subject to PSD permitting.

The Deseret Decision

The parties presented the EAB with two opposing interpretations of the phrase “subject to regulation under
the Act.” The Sierra Club claimed that the plain meaning of the phrase encompasses any regulation under
the CAA that refers to CO,, including those that require only the monitoring and reporting of CO;
emissions. EPA maintained that the agency’s historical interpretation limits the scope of the phrase to those
pollutants subject to a regulation that requires the actual control of emissions. The distinction is
determinative, as there are not currently any statutory or regulatory provisions that require the control of
CO, emissions.

The EAB was not persuaded by either party’s arguments. First, the EAB held that the phrase “subject to
regulation” is not clear or unequivocal, as Sierra Club had claimed. The EAB found no evidence of
Congressional intent that would require EPA to impose an emission limitation for a pollutant, like CO,, that
is subject only to monitoring and reporting requirements. The EAB therefore rejected Sierra Club’s
argument that the plain language of the CAA requires EPA to regulate CO, emissions in PSD permits.

At the same time, the EAB held that EPA’s stated rationale for not addressing CO; in the permit was not
supported by the administrative record. The EAB, however, did not rule out the possibility that, on remand,
the agency could develop an administrative record that would support an interpretation of “subject to
regulation under the Act” that does not include CO..

With no convincing support in the statute or the administrative record for either party’s proffered
interpretation of “subject to regulation under the Act,” the EAB remanded the permit to EPA “to reconsider
whether or not to impose” an emission limitation for CO, in the permit. In punting the issue back to the
agency, the EAB noted that, in its view, an individual permitting proceeding might not be the most
appropriate forum to resolve this “issue of national scope,” and suggested that the agency should consider
addressing the issue through rulemaking.

The Implications of the Deseret Decision

By disposing of the issue of CO, regulation on purely procedural grounds, the EAB’s decision has
effectively deferred resolution of this important issue until the new administration has an opportunity to set
its policy on greenhouse gas regulation—either through new legislation or rulemaking. Rather than
deciding whether CO, emissions are currently regulated, the EAB has remanded the matter to EPA and
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required the agency to revisit the Bush Administration’s position that the CAA, as it currently exists, is not
the appropriate vehicle for implementing greenhouse gas reductions.

Although EPA and/or Deseret can, and likely will, appeal the EAB’s decision, the ruling nevertheless will
stall the final approval of the many pending EPA-issued PSD permits for new coal-fired power plants. It is
unclear, however, whether the EAB’s decision will have any effect on pending applications for state-issued
PSD permits. Many states, including Georgia, Texas, and Virginia, operate their own PSD permitting
programs independent of EPA, and therefore they are not bound by the EAB’s decision nor are they subject
to the procedural requirements that resulted in the remand of the Deseret permit. State permitting
authorities therefore still maintain considerable discretion in processing PSD permits in the face of claims
that such permits must address CO, emissions.

King & Spalding is an international law firm with more than 880 lawyers in Abu Dhabi, Atlanta, Austin, Charlotte, Dubai, Frankfurt, Houston, London, New
York, Riyadh (affiliated office), San Francisco, Silicon Valley and Washington, DC. The firm represents half of the Fortune 100 and in a Corporate Counsel survey in
September 2007 was among the top firms representing Fortune 250 companies. For additional information, visit www.kslaw.com.

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal advice.

KING & SPALDING Page 3 of 3




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages false
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages false
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


