KING & SPALDING

International Trade & Customs Practice Group

For more information, contact:

Joseph W. Dorn
(202) 626-5445
jdorn@kslaw.com

Gilbert B. Kaplan
(202) 661-7981
gkaplan@kslaw.com

Stephen A. Jones
(202) 626-2950
sajones@kslaw.com

J. Michael Taylor
(202) 626-2385
jmtaylor@kslaw.com

Bonnie B. Byers
(202) 626-5507
bbyers@kslaw.com

King & Spalding

Washington, DC

1700 Pennsylvania Avenue, NW
Washington, DC 20006-4706
Tel: (202) 737-0500

Fax: (202) 626-3737

www.kslaw.com

February 18, 2009

Economic Stimulus Act Contains
Buy American Provision

On February 17, 2009, President Obama signed into law the
American Recovery and Reinvestment Act of 2009 (“the Act”),
which provides for over $460 billion in federal spending and over
$300 billion in tax savings. A Buy American provision also was
included, which states that

[n]one of the funds appropriated or otherwise made available
by this Act may be used for a project for the construction,
alteration, maintenance, or repair of a public building or
public work unless all of the iron, steel, and manufactured
goods used in the project are produced in the United States.

The Act explains that the Buy American provision must be “applied
in a manner consistent with our United States obligations under
international agreements.” It also allows the head of a federal
department or agency to waive the application of the Buy American
provision upon a finding that (1) the provision would be inconsistent
with public interest; (2) iron, steel, and the relevant manufactured
goods are not produced in the United States in sufficient and
reasonably available quantities and of a satisfactory quality; or (3)
inclusion of iron, steel, and manufactured goods produced in the
United States will increase the cost of the overall project by more
than 25 percent.

The Act does not define either “produced in the United States” or
“public building or public work.” How these provisions are
interpreted will affect the scope of products that are covered by the
Buy American provision.

President Obama is expected to issue an Executive Order that
directs the federal departments and agencies to begin implementing
the Act. The federal departments and agencies then are likely to
provide additional guidance. To the extent terms in the Buy
American provision of the Act remain undefined (e.g., they are not
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defined in an Executive Order or subsequent legislation), the federal departments and agencies
implementing the Act will have the ability to define those terms.

In sum, the interpretation of the Buy American provision of the Act remains unclear at this point. There
may be opportunities for interested U.S. manufacturers to express their views as to how this provision
should be interpreted so as to fulfill the intent of Congress, either in discussions with relevant agencies or
possibly in formal rule-making processes.

We understand that some of the departments and agencies intend to provide implementation guidance
memoranda as early as next week. The ultimate interpretation (or interpretations by different departments
and agencies) could be influenced by the patchwork of existing laws and regulations. Moreover, the
interpretation of the Buy American provision also may be affected by the regulatory rulemaking process,
which (if used) would allow interested parties to submit comments to the federal departments and agencies.

King & Spalding is an international law firm with more than 880 lawyers in Abu Dhabi, Atlanta, Austin, Charlotte, Dubai, Frankfurt, Houston, London, New
York, Riyadh (affiliated office), San Francisco, Silicon Valley and Washington, DC. The firm represents half of the Fortune 100 and in Corporate Counsel surveys
consistently has been among the top firms representing Fortune 250 companies. For additional information, visit www.kslaw.com.

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal advice.
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